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“TAMING THE CORPORATE LEVIATHAN": THE
PROSPECTS OF THE UNITED NATIONS
GLOBAL COMPACT AS AN ENFORCEABLE
INTERNATIONAL MECHANISM OF
CORPORATE SOCIAL RESPONSIBILITY

- Arindrajit Basu~

“[The corporation] is a pathological institution, a dangerous possessor of the great power it
wields over people and societies.” - Joel Bakan'

1. INTRODUCTION

As aptly stated by Joel Balkan, due to their large annual turnovers? and transnational
presence, multinational enterprises (hereinafter ‘MNEs") exercise an inordinate amount
of influence and tremendously impact government policies, human rights?, environment
and the day-to-day lives of many people residing and working in the countries they
operate in.* Yet, until very recently, MNEs operating in developing countries felt no
need to seriously consider the human rights violations by their operations or that of
their subsidiaries, because they were largely immune from any adverse repercussions.’

This immunity has been diluted by the recent trend of increasing consumer awareness,
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galvanised by the increasing influence of the media on daily lives, a rapid advancement
in tele-communications, including the use of Internet with consequent dissemination
of information regarding corporate practices.® This could potentially cause a paradigm
shift in the current state of affairs. Consumer practice has been predicated on the
methods which corporations use to manufacture their goods and the impact their
operations may have on third-parties.”

This paper analyses the possibility of a scenario where, as a result of this increasing
public pressure and consumer activism fuelled by an active media and participation of
bodies such as Non-Governmental Organisations (hereinafter 'NGOs’), the MNEs are
compelled to self-regulate. This voluntary self-regulation of a corporation’s practices is
known as corporate social responsibility (hereinafter ‘CSR")®. The concept of CSR has
its origins in ‘stakeholder theory” which states that corporations owe duties not just to
their shareholders, consumers and investors but also to all other ‘stakeholders’, who
are people or communities that may be directly or indirectly affected by their actions.’
However, this self-regulation can only happen if consumers are able to judge the viability
of the practices undertaken by corporations. Parameters of corporate conduct set in
international guidelines such as the United Nations Global Compact (hereinafter
UNGCQ)", the ILO Tripartite Declaration" and the Organisation for Economic Co-
operation and Development (hereinafter ‘OECD’) Guidelines', if utilised effectively
could potentially serve as powerful tools that could enable consumers to understand
corporate behaviour. This mechanism can only function effectively if the standards of
corporate reporting ensure that the stakeholder is able to engage with the corporation
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and analyse, through these reports, whether the parameters of acceptable conduct
have been lived up to.

This paper does not advocate complete de-regulation of corporations by government or
suggest that attempts to bring corporations within the purview of international law
should be dispelled with. It solely seeks to answer two central questions: Whether
flexible guidelines such as the UNGC can contribute to increased corporate
accountability, particularly with respect to the actions of multinationals in Less
Economically Developed Countries (hereinafter 'LEDCs’)? If so, what enforcement
mechanisms, particularly reporting standards and other associated stakeholder
initiatives, should be used to supplement them? The paper will be accordingly divided
into three parts.

1.  Part I will discuss the flaws that have been witnessed with other mechanisms
which attempted to regulate corporate behaviour and establish a need for the
concept of CSR in the present day.

2. PartlI'will analyse provisions of the United Nations Global Compact and evaluate
its applicability in the present day scenario.

3. PartllIwill discuss how the theoretical constructs in the UNGC can be implemented
most effectively through reporting standards such as the Global Reporting
Initiative.

The UNGC has been chosen as a case study because it is the most wide-reaching CSR
mechanism today with over 8,000 signatories™ and has established a concrete
framework, at least at a theoretical level, for the rules devised therein to be implemented
and engaged with. Likewise, the GRI was chosen because their guidelines have come
to become universally accepted standards of reporting that could be utilised to monitor
and regulate corporate conduct.

2. THE NEED FOR CORPORATE SOCIAL RESPONSIBILITY

The need for corporate social responsibility stems from the relatively unsuccessful
outcomes of other attempted methods of regulating corporate activity. First, the rise of
multinational corporations towards the end of the twentieth century coincided with
the global liberalization of trade and commerce." This meant that LEDCs suffering
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from external debt, high levels of unemployment and a lack of financial capital saw the
influx of MNEs into their countries as a necessary and highly profitable source of
foreign investment.® A lack of effective legislative, regulatory and judicial mechanisms
inthese LEDCs, coupled with rampant corruption in their administrations, has given
MNEs carte blanche authority to operate in these host states (countries of operation),
where they abuse their position due to the low chances of effective prosecution or
detection.®

Second, courts in the parent state have generally abstained from prosecuting MNEs by
referring to the doctrine of forum non-conveniens ('forum not agreeing’).”” The use of the
Alien Tort Claims Act, 1798 [hereinafter "ATCA’] in the United States (hereinafter
‘US’), which gives US courts the jurisdiction to hear aliens for the violations of human
rights in foreign territory, could mark a positive trend towards corporate accountability
in the parent state (country of origin).” Starting with Filartiga v. Pena-Irala®, which was
decided in 1980, the United States Supreme Court found that the ATCA enabled US
courts to hear claims by aliens brought before it for violations of international law. This
essentially implied that the courts of the United States could serve as a forum for
adjudicating disputes with regard to human rights abuses committed on foreign soil.
In this case, a Paraguayan citizen was allowed to sue the policeman who was accused
of torturing his son to death. The court used customary international law to justify
torture as a private cause of action. Similarly, in Sosa v. Alvarez-Machain*, the Court
held that violation of a norm of international law that was specific, universal and
obligatory could serve as a cause of action under ATCA. The court took a great step
forward in Sarei v. Rio Tinto?, which held that in cases where the defendant is a multi-
national corporation, it is not necessary for the company to have its headquarters in
US. The establishment of a branch or office of the company was sufficient. Further, in
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Bauman v Daimler Chrysler®, the court evolved two tests to assess the case for personal
jurisdiction over a corporation where the defendant is a subsidiary accused of
committing human rights violations in foreign territory. The first test, known as the
‘alter ego’ test hinged on proving parental control over the subsidiary in question and
that there is sufficient evidence to show that they are not separate entities. The second
test, known as the “agency test’ was based on proving that the services rendered by a
subsidiary in their country of operation were of ‘special importance” to the parent
company, and the absence of such a subsidiary would impede the functioning of the
parent company significantly. The satisfaction of either one of these tests was sufficient
for the court to exercise its jurisdiction over a claim raised through ATCA. However, the
court took a giant leap backward in 2013 when it declared in Kiobel v Royal Dutch
Petroleum* that only claims with respect to human rights violations committed within
USS. territory or on the high seas, could be entertained under the ATCA. Further, apart
from the European Union (hereinafter “EU’), where claims by aliens can be admitted in
the European Court of Human Rights through Article 6 of the European Convention on
Human Rights®, no other jurisdiction does have ATCA-like provisions in their
municipal law, thereby fettering global corporate accountability through this route.®

The construct of international law has also failed to regulate corporations as only
states are subjects of international law and bear obligations under treaty or customary
international law. International legal personality must be predicated on precise legal
capacity stemming from customary international law or binding treaties.” This has
enabled MNEs to take advantage of the ‘state veil’ and evade the provisions of
international law as they are non-state actors whose misconduct is attributable to the
host state.?® Further, given that only states can be parties to a dispute at the International
Court of Justice, prosecution for violations of multilateral instruments can only be done
effectively if the host state is able and willing to prosecute them, which has not been the
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case.” Recently, scholars® have advocated extending the duties emanating from
international law to non-state actors. However, in order to use international law as a
means of increasing corporate accountability, not only should all duties and obligations
be directly affixed upon corporations but also an enforcement mechanism must be
made available. The 1998 International Criminal Court Statute does hold individuals
responsible for violations of the crimes contained therein. The enforcement of the
provisions of the statute is done either through the domestic courts or the International
Criminal Court itself. This enables the casting of legal personality on the individual
perpetrators. In the absence of a treaty that directly casts such duties and obligations
on corporations in the present scenario, there is no enforcement mechanism that furthers
the cause for corporate accountability via the international law route.

Finally, empirical studies® show that the traditional ‘command and control’ regulation
also faces various challenges when attempting to bring about corporate accountability.
Concerns raised by various commentators include arguments revolving around delays
in responding to new harms and changing expectations, a lack of workable enforcement
measures and inefficiency in assessing compliances.* The most significant problem of
this form of regulation was the imposition of uniform “one-size fits all’ rules on all
corporations regardless of the socio-economic conditions a firm was working in.* This
mandatory imposition had two related problems. First, the obligations were ‘bolted
onto’® companies, which meant that certain MNEs might have had to alter their
business strategy to comply with the norms. Second, due to their rigid nature, firms
started to engage in minimum technical compliance to these rules without striving
towards developing practices within their capabilities that were more sustainable.?
The other extreme option of leaving MNEs to self-regulate on ethical grounds without
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any form of intervention was also dismissed because private players can never be
expected to weigh public interest over private needs in the absence of active public
involvement that compels them to do s0.”” CSR, through consumer-fuelled regulation,
could develop a mechanism that plugs some of these gaps and compels companies to
devise sustainable economic practices that are ‘built in"* to their long-term strategy.
We need to bear in mind that the fundamental problem with this type of self-regulation
is asymmetrical distribution of information. The firm will always know more than the
associated stakeholders about its practices, and if harmful practices are going
undetected, it will have no incentive to report. Hence, the efficacy of this mode of
regulation hinges on how expediently it can remove this asymmetry and detect instances
of non-disclosure or disguised disclosure. The UNGC and its associated Global
Reporting Initiative (hereinafter ‘GRI’) have the potential to develop into a mechanism
that fulfils this purpose.

3. A THEORERICAL FRAMEWORK FOR CORPORATE SOCIAL
RESPONSIBILITY: THE UNITED NATIONS GLOBAL COMPACT

The UNGC was launched in 2000 as a multilateral scheme that sought to develop
sustainable business practices across the globes.* The most integral part of the scheme
was the ten business principles which corporations were expected to voluntarily adhere
to.* These directory principles* are derived from the principles espoused in international
instruments such as the Universal Declaration of Human Rights (hereinafter ‘'UDHR’)*
and the Rio Declaration®. Along with these principles, the UNGC has also published
a set of guidelines that describes steps through which the goals enshrined in these

% Lester M Salamon, ‘The New Governance and the Tools of Public Action: An Introduction’ (2001) 28
Fordham Urb L] 1611, 1635.

% Scholmerich (n 35) 1, 2.

% United Nations Global Compact, ‘Overview of the UN Global Compact’ (United Nations Global
Compact, 22 April 2013) <https://www.unglobalcompact.org/AboutTheGC/index.html>
accessed on 23 October 2014; Andrea Rasche & Sandra Waddock, ‘Global Sustainability
Governance and the UN Compact: A rejoinder to Critics” (2014) 122 JBus Ethics 209

4 UN Global Compact (n 10).

4 ibid.

42 Universal Declaration of Human Rights (1948), GA Res 217, UN GAOR, 3d Sess, Preamble, UN Doc
A/810.

# Rio Declaration on Environment and Development, UN Conference on Environment and Development
(1992), Annex I, Agenda Item 21, at 8-11, UN Doc A/CONF151/26 (Vol I).

36



'"TAMING THE CORPORATE LEVIATHAN': THE PrOSPECTS OF THE UNITED NATIONS GLOBAL COMPACT As
AN ENFORCEABLE INTERNATIONAL MECHANISM OF CORPORATE SOCIAL RESPONSIBILITY

principles can be attained.* Corporations that sign the Global Compact become a
certified ‘'UNGC company’ and are subsequently required to publish a‘Communication
on Progress’ (hereinafter “COP”) report that shows measures they have undertaken to
comply with the guidelines set in the ten principles.* The UNGC also calls for
participation from other stakeholders, including non-governmental organisations,
members of civil society and academic institutions, to review and vet the COP report.*
After the vetting process, the corporate participants are given an”Active” or “Advanced’
rating based on the level with which they have demonstrated compliance with the
objectives of the Compact and the principles enshrined therein.”

The principles, when read along with the guidelines, form a cohesive set of parameters
that could be used to monitor the actions of MNCs. Most of the guidelines associated
with each principle list fairly concrete steps that the corporations could take to adhere
to the principles. However, these guidelines are not absolutely rigid, and companies
could adapt them to the social context in which they are operating, in order to incorporate
them within the usual business practices of the firm.

Principle 5 of the UNGC, which deals with the abolition of child labour, is an example
which shows us how the flexibility of these guidelines is a benefit.* The International
Labour Organisation’s (hereinafter ‘ILO’) Minimum Age Convention* calls for the
fixing of a minimum working age at around 15. MNEs working in LDCs find this
difficult to implement because child labour is an essential source of family income.*
Eliminating this labour from the factories operated by them could force the children to
work in the informal sector under even more precarious working conditions or cause
great economic hardship to the family. Here, reading principles along with the
Guidelines may serve as more appropriate indicators of desired corporate conduct.
Principle 5 of the UNGC states that “businesses should uphold the effective abolition
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of child labour.”*! The guidelines associated with the principles suggest steps that
companies should take to achieve the goal set out in Principle 5. These steps encourage
companies to “be aware of regions, sectors, economic activities where there is a greater
likelihood of child labour, [engage in] development and implementation of mechanisms
for the detection of child labour, and in communities, encourage and assist in launching
supplementary health programs for children removed from dangerous work and provide
medical care.”** The guidelines set out a framework for the development of company
policy with regard to the abolition of child labour. The nature of “health programs’ or
‘identification measures’ used to detect and deal with child labour can be devised by a
company according to its capabilities. The company would have to demonstrate in the
COP report, measures it has taken to eliminate child labour and justify how they are in
line with the guidelines provided by the UNGC. ®

At this juncture, itis imperative that we dispel the notion that the concept of the UNGC
is flawed in its entirety. The first major objection is the fact that participation in the
Compact is voluntary and currently comprises of a relatively small number of firms*
(8,000 in 2014 out of 82,000 transnational corporations®). Further, critics claim that
the Compact only attracts firms with a poor social and environmental image that desire
to lend UN legitimacy to their actions.”” The first concern is fallacious because the
UNGC was instituted only 15 years back and getting 8000 signatories on board is
impressive.”® Greater public awareness about the UNGC and its principles through a
protracted coverage by the international media and enhanced reporting standards will
lead to a more rapid increase in the number of participants. Further, Perez Batres®
argues that widespread public acknowledgment of the UNGC and its principles gives
signatories of the UNGC competitive advantage over firms that are not, due to their
improved public image, thereby incentivizing more firms to join. Further, initiatives
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such as the UNGC have a significant consensus-building and engagement function,
which critics tend to ignore. Such consensus-building is significant, particularly in
nations such as China and India, where the CSR agenda is still in the making. The
UNGC framework facilitates learning and improvement by enabling corporations to
interact with each other and thereby arrive at satisfactory rules of corporate conduct
within the framework of the ten principles. Participation does not mean that all
participants will immediately be able to alter their strategy to bring them in line with
the ten principles. It rather implies that the corporation is willing to make an attempt.
Zadek’s 2004 study® on Nike's association with the UNGC is one such example. The
second concern is also invalid because one of the core principles underlying the UNGC
as well as CSR is the self-regulation of business practices by firms which were indulging
in harmful behaviour in the past. The guidelines contained in the UNGC facilitate this
cleansing and thus encourage such firms to join them.

A further concern is that the UNGC may only be effective when regulating MNEs
which produce consumer goods and are hence dependent on consumers for their profits.
Companies engaging in non-consumer oriented activities, such as drilling oil, do not
face the same forms of pressure.® While this criticism is valid to a certain extent, we
must also understand that a better utilization of the principles of the UNGC will also
make shareholders and investors more aware of the actions of the MNEs they are
investing in.®> As public image may be a concern for these shareholders, they may put
pressure on the companies to comply with the guidelines.®

The third major concern is the relative flexibility of these guidelines when compared
with traditional ‘command-and-control’ regulation which gives companies the benefit
of doubt when attempting tojustify policy within the parameters of a certain principle.*A
solution to this legitimate issue lies in developing more efficient corporate reporting
standards, which not only enable corporations to disclose all their practices under the
auspices of the UNGC but also subject them to greater scrutiny in order to ensure their
credibility.
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4. CORPORATE REPORTING STANDARDS: THE GLOBAL
REPORTERS INITIATIVE

The success of the UNGC with regard to promoting the sustainability of corporate
practices depends on the extent to which consumers are able to analyse and are made
aware of the performance of the companies with regard to their principles. This can
only happen through the development of stringent reporting standards and a greater
awareness of the UNGC itself among consumers. Professor Carol and Beiler trace the
evolution of corporate social auditing back to the 1940s.° This form of auditing
envisioned the development of a system of reporting through which stakeholders could
ascertain the contribution of a firm to the overall goals of society, such as health,
education and literacy, rather than merely focusing on the traditional profit-making
incentives. The second jump came in the 1950s when Howard R. Boven® developed a
system for the evaluation of the performance of corporation against these indicators by
external auditors. At this stage, however, the audit was not supposed to be made public
and was only to be used by the corporation in order to ameliorate their strategies. The
1970s saw increasing tension between social auditing for public use and auditing for
internal decision-making only.®” However, the pressure for external auditing continued
torise, and finally in the 1990s, spurred by a growing rise in socially aware investors
and consumers, public social auditing became the norm. It was in this climate that the
organisation Coalition for Economically Responsible Economies (hereinafter ‘CERES’)
started the Global Reporting Initiative® in 1997. Partly supported by the United Nations
Development Program now, the GRI’s objective is to develop guidelines that may aid
the auditing of the economic, environmental and social performance and encourage
companies to engage affected stakeholders for the purpose of chalking out more effective
company policy.?

In May 2013, the GRI issued the fourth edition of these guidelines.” They include
certain core criteria which a company must report against, unless a company determines

¢ Archie B Carroll & George W Beiler, ‘Landmarks in the evolution of the social audit’ (1975) 18 Acad
Mgmt J 589, 59.
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¢ Global Reporting Initiative, “What is GRI?" (Global Reporting Initiative, 2000) <https://
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October 2014.
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May2013) <https://www.globalreporting.org/resourcelibrary/GRIG4-Part1-Reporting-
Principles-and-Standard-Disclosures.pdf> accessed 26 October 2014.
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that a certain indicator is not ‘material’ ! to the context they are operating in. A typical
report should comprise of three parts.” First, the reporting company should state the
basic characteristics of the organisation (e.g. size, type of operations, geographical
areas of operation) which describe the sustainability issues that prevail with regard to
devising their corporate strategy and describe how they devised the report by detailing,
inter alia, the types of stakeholders engaged.” Second, the MNE should disclose the
policies implemented by them to resolve the issues. Third, the company must check off
certain performance criteria which are divided into sections of economic, environmental,
labour practices, human rights, and society and product responsibility.

A further set of reporting principles published by the GRI is used to judge the quality of
the reports.” The principle of ‘completeness’, for instance, envisages a compete
representation of the organisation’s actual performance. Other principles are balance,
comparability, clarity, accuracy, timeliness and reliability.”” Here, we must note that
the principle of clarity requires the report to be presented in a manner that is
understandable and accessible by the GRI's diverse range of stakeholders. This
essentially means that the report should avoid technical terms or other jargon which
stakeholders such as consumers may not be able to comprehend. Further, the GRI
encourages companies to submit a self-declaration on the level with which they have
complied with the reporting guidelines. These grades are referred to as “ Application
Levels” and range from A / A+ to denote reports that have met all required parameters
to C/C+ to denote reports that only meet the bare minimum criteria stipulated by the
GRI The “+” designation can only be used when there has been external auditing of
the firm’s reporting standards by an academic institution or think-tank recommended
by the GRL

Apart from setting these reporting guidelines, the GRI has attempted to build a nexus
with the UNGC principles. In a Publication entitled, Making the Connection,” the GRI
assigns a list of disclosures that should be made when reporting under any UNGC
principle. So, under Principle 5, which seeks to uphold the effective abolition of child
labour, the GRI stipulates that the company should specifically disclose “operations
and suppliers, identified as having risk for incidents of child labour, and measures
taken to contribute to the effective abolition of child labour” in their reports.”

1 ‘G4 Sustainability Reporting Guidelines” (n 243).
2 ibid 11, 14.

7 ibid (n 25) 454-456.

7 ibid (n 67).

7 ibid.

76 ibid 19.

77 ibid.
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Empirical studies on the GRI show however, that corporations have been able to
dissemble disclosures by reporting favourable information under most criterions while
withholding unfavourable ones.” They have been able to do this largely because the
reports have not been scrutinized or made accessible to the public in a manner through
which they can effectively engage with them.”Therefore, corporations seeking to improve
public image by demonstrating compliance with the guidelines have felt no need to
stick to the standards set by the GRI. Bansal and Clelland® find that firms with low
performance on the environmental front (earned from negative press coverage) are able
to reduce stock market risk merely by an expression of commitment to environmental
goals. ‘Stakeholder engagement’ very often turns into the more spurious art of
‘stakeholder management’. A Klynveld Peat Marwick Goerdeler survey® of large
corporations in 2005 found that only eight per cent of the corporations responded to
any feedback they received from stakeholders on their reports. Therefore, essentially,
instead of using dialogue to alter their strategy through interactions with stakeholders,
corporations are utilising information gained through this engagement to improve
their communications strategy and consequently, their profits.

This is where the media needs to aid non-governmental organisations in the analysis
and dissemination of the material contained in the report. Without increased stakeholder
awareness in this form, the entire concept of corporate self-cleansing dissolves into
oblivion. In this scenario, the clarity principle of the GRI could be problematic. Enabling
corporations to use non-technical jargon that can be more comfortably digested by non-
specialists allows them to cloak some of their technical flaws in everyday jargon and
escape detection. A far more efficient mechanism of moving forward would be to use
NGOs and other academic analysts as intermediaries who process the reports and
then make their analysis of these reports through the media in a form that they are able
to understand and assimilate. It is only through this nexus between greater media
coverage and more cogent reporting standards that the underlying object not just behind
the UNGC or the GRI but also the foundational principles behind CSR and voluntary
self-regulation as an ideology can be actualized. The implementation of these goals
needs the development of multi-stakeholder initiatives that enable the consumer to

78 Sylvie Berthelot et al, “Environmental Disclosure Research: Review and Synthesis’ (2003) 22 J
Accounting Lit 1; David Hess & Thomas W Dunfee, ‘The Kasky-Nike Threat to Corporate Social
Reporting: Implementing a Standard of Optimal Truthful Disclosure as a Solution’ (2007)
17Bus Ethics Q5.

7 ibid.

8 Pratima Bansal & Iain Clelland, ‘Talking trash: Legitimacy, Impression Management and Unsystematic
Riskin the Context of the Natural Environment’ (2003) 47(1) Acad Mgmt] 93.

8 KPMG, Global Sustainability Services (KPMG Survey of Corporate Responsibility Reporting, 2005)
4, 11.
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process these reports and respond to them in a rational manner. Improved disclosure
will lead to improved dialogue as stakeholders now have access to information that
they can use for making decisions regarding corporations. Corporations will have to
back their claims with real data rather than “anecdotal accounts or politically motivated
claims and public relations counter-claims.”® This engagement will in turn compel
corporations to develop sustainable strategies that they can build into their business
models, thereby ensuring that the standards contained in the UNGC are met without
compromising on their profit.

CONCLUSION

This paper evaluated the prospects of a new approach to corporate accounting which
focused on self-cleansing by the corporations due to increasing consumer activism. It
found that this phenomenon, known as corporate social responsibility, can only
function effectively if the stakeholders involved in the corporate processes are able to
access and understand business processes against a set of universally accepted
parameters. This is where mechanisms such as the UNGC along with reporting
initiatives like the GRI can potentially be very useful. The flexibility of the guidelines
mentioned in the UNGC enable the corporations to devise measures that become integral
parts of their economic strategy rather than compelling them to stick to ‘one-size fits all’
standards regardless of their capabilities. This, used in conjunction with the strict
reporting standards set out in GRI guidelines, could theoretically be utilized to inform
the consumers about corporate action, and through engagement with the corporation,
either through a boycotting of their products or otherwise, contribute to corporate
accountability. However, the flexibility of these guidelines remains a cause for concern
with respect to the implementation of these mechanisms. Hence, the media, coupled
with other organisations such as academic institutions and think-tanks must step in
and ensure that the contents of the reports are being disseminated to the public inan
effective manner. Any corporation existing in the 21 century relies on public image for
its profit. Instead of dismissing the notion of consumer-fuelled cleansing entirely, it is
imperative that we seek to plug some of the gaps that exist with regard to its
implementation and channelize consumer activism in a manner that compels MNEs to
respond to it.

8 Archon Fung, ‘Deliberative Democracy and International Labor Standards’ (2003) 16 (1) Governance:
An International Journal of Policy, Administration, and Institutions 51, 52.
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