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I. INTRODUCTION

Rule of law is one of the primal principles that are indicative of foundational well
being of any state. It is basically a principle of government. The phrase “Rule of Law”,
said to be derived from Latin phrase La Legalite, connotes government on principles of
law and not of men.L There is an element of assurance that is deeply inherent in the
concept of rule of law. A state where rule of law is “protected and promoted” is also
taken to be a state where people are assured of their basic rights.2 And as Principe
says: “If respected by government, the Rule of Law inspires loyalty among citizens. By
observing the Rule of Law, a nation demonstrates that it values individuals and their
importance. Conversely, by ignoring the Rule of Law, a nation acts arbitrarily,
capriciously, and discriminatorily and illustrates that race, gender, wealth, and power
are the values most important to the regime. In the end, ignoring the Rule of Law
produces an elitist society.”2

People marching under the banner of “Rule of Law” use it for myriad purposes
“depending on the interests at stake, for example, to oppose individual freedom to
totalitarianism, to claim the importance of individual rights, or to propound individual
autonomy against bureaucratic intrusiveness.” Therefore, when it comes to drawing
the conceptual contours, it often becomes difficult to agree upon what constitutes rule
of law conceptually given the fact that at different times different people have tried

to define or explain its definitional content differently.2 It is one of those concepts
which are easier to understand, but difficult to express with theoretical precisions,
though there is no denying the fact that there is a minimum contentZ of rule of law,
that forms the substratum of all the theoretical formulations which have over the years
tried to draw the definitional outlines of ‘rule of law’ with definitive precision. In view
of the above, the present paper tries to bring together the theoretical threads that are
rooted in the writings of people like Dicey, Lon Fuller, Jeremey Waldron, Brian
Tamanaha, and Joseph Raz.

II. AN EVOLVING IDEA

Rule of law has been an evolving idea, origin being traceable to ancient times.&
Justinian Code, which happens to be one of the earliest Codes and

was written in the 6% century, had one provision that provided: "It is a statement
worthy of the majesty of a ruler for the prince to profess himself to be bound by the
laws.”2 It was generally understood in practice that the Emperor was subject to
existing rules within the legal tradition, although he undoubtedly had the power to
modify the law if he desired.i2 In 1037 AD, Holy Roman Emperor Konrad II (1024-
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1039) decreed that no holder of a feudal estate “shall be deprived of his fief”., but by
the /laws of the Empire and the judgments of his peers.”L The expression used was
“laws of the Empire” and not laws of the emperor. It is one of the earliest assertions,
though in a very rudimentary form, of an idea of rule of law as against rule by man.
However, what remains an epochal moment in the history of rule of law is the coming
into being of Magna Carta of 1215, which in Chapter 39 postulates: “No free man shall
be taken or asserted or disseised or exiled in some way destroyed nor will we go upon
him nor will we send for him, except under a lawful judgment of his equals and by the
law of the land.” In 1667, Louis XIV said in an ordinance: “Let it not be said that the
sovereign is not subjected to the laws of his State; the contrary truth is a truth of
natural law”; what brings perfect felicity to a kingdom is the fact that the king is
obeyed by his subjects and that he himself obeys the law.”"2 By this time, it had come
to be generally accepted that there should be some "“legal restraint” to bind even the
sovereign, and “it came to be an accepted measure of legitimacy that the sovereign,
nobles and government officials operate within legal restraints”l3, the word
“legitimacy” signifying an "“external legal rule or principle by reference to which
authority is constituted, identified and controlled”.t2 With the passage of time, the
idea of rule of law began to gain wide acceptance and slowly became deeply
entrenched in legal process as is reflected by the famous Somersett case in seventeen
sixties, where in response to the query, where was the law prohibiting slavery, Lord
Mansfield famously said that the law was in the “air” of England, i.e. it was in the legal
and political climate of England, in which the institution

of slavery could just not survive for a moment.12 One of the foremost English Legal
scholars Albert Venn Dicey in his monumental work An Introduction to the Study of
the Law of the Constitution (1885) defined Rule of Law thus:1&

It means in the first place, the absolute supremacy or predominance of regular
law as opposed to the influence of arbitrary power, and excludes the existence of
arbitrariness, of prerogative, or even of wide discretionary authority on the part of
the government.... It means, again, equality before the law, or the equal subjection
of all classes to the ordinary law of the land administered by the ordinary courts ...
[and], lastly,...that, in short, the principles of private law have with us been by the
action of the courts and Parliament so extended as to determine the position of the
Crown and of its servants; thus the constitution is the result of the ordinary law of
the land.

Notwithstanding the fact that rule of law had gained acceptance even prior to Dicey,
there is denying the fact that it was onl/y after Dicey that Rule of Law could become
popular, and “Generations of law students in the English-speaking world studied
Dicey's treatise and became so acquainted with these words that the adherence to the
idea of the “rule of law” became a badge of professional competence.”lZ In modern
times, new theoretical explications have surfaced generating a discussion both as to
the content and colour of the time-honoured principle of rule of law.1& Therefore, those
who theorise or have theorised about rule of law may be seen as walking under the
banners of o/d and new conceptions of rule of law. Be that as it may, to quote Fallon,
who succinctly puts the evolution of the idea(l) of rule of law thus:12

Some have traced the modern ideal to Aristotle, who equated the Rule of Law
with the rule of reason; others have identified the Rule of Law with natural law or
respect for transcendent rights. In another famous account-perhaps
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the most influential of the past half-century-Lon L. Fuller argued that the Rule of Law
requires publicly promulgated rules, laid down in advance, and adherence to at least
some natural-law values. By contrast, positivists have insisted that the Rule of Law is
one thing, its moral virtue or abomination something else.

III1. RULE BY LAW

Many a time, it is not sufficient that there exists a law. It has to have the life blood
that keeps alive the basic human rights and dignity of people, which, if taken away,
renders the human existence inhuman. What matters is not merely the colour of law,
but the content. Colour may be of “rule of law”, but, in essence, it is often “rule by
law”. To bring home the point, Soli Sorabjee says:22

It is important not to confuse Rule of Law with rule by law. The existence of a law
is necessary but that is not sufficient. The law must have a certain core component
which guarantees the basic human rights and the human dignity of every person.
Nazi Germany put Jews in concentration camps and thereafter sent them to the gas
chambers. The justification offered was that there was a law which empowered such
acts to be done. But that was rule by law, not Rule of Law. During the apartheid
regime in South Africa, repressive and racially discriminatory laws against the black
majority were sought to be justified on the basis of enacted laws. It is a heresy that
mere existence of a law would permit gross violation of human rights at the altar of
the Rule of Law.

At a time, when there is growing concern for the protection of basic human rights
and human dignity the world, it is imperative to understand that mere existence of /aw
is sufficient, it has to have that which will protect and preserve a society where human
rights and human dignity of people are not violated, with impunity as is being
witnessed in some parts of

the world. A twenty first century understanding of rule of law mandates protection of
“core human rights”.2L Therefore, rule by law connotes a system where there is an
apparent presence of law, which, however, fails to protect the basic (human) rights of
people on account of the absence those universal elements which form the core of the
idea of rule of law. In many parts of the world today, there is apparently only rule by
law, and even in those societies where rule of law is the overarching principle, we do
come across situations which compel us to wonder both at the content and colour of
law prevailing in such a society. In short, rule by law is opposed to rule of law.

IV. RULE OF LAW VIRTUES: FULLER AND RAZ

So much jurisprudential water has flown down the river since Dicey that it is but
natural to revisit some of the contemporary explications of the age-old principle of rule
of law. And, this revisitation is also necessitated given the transition that world has
been through, both theoretically and in reality as well. There is a pressing need to
recast our understanding of rule of law in view of contemporary challenges such as
human rights violations and the need to uphold some of the basic needs of people,
and threats to democratic values. In the twentieth century, the explication of the
concept of rule of law by Fuller and Raz has generated a huge corpus of legal literature
both in favour of their theorisation and against it also.
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Lon Fuller

Fuller's eight principles of legality represent the essence of rule of law, and
notwithstanding the criticism that Fuller's description invites?2, there is no denying the
fact that his eight principles, which are, in fact, the eight “requirements” of rule of law
may well serve to initiate any discussion on rule of law, because “most contemporary
discussions of the rule of law
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are similar to Fuller's account. Lawrence Solum, for instance, offers seven
requirements, for the rule of law, five of which resemble elements of Fuller's list.
Margaret Radin condenses Fuller's list into two main principles: first, that rules exist,
and second, that these rules can be followed.”22

He emphasised upon law having generality, prospectivity, publicity, consistency,
practicability, clarity, stability, and congruence with official action, and these
principles, according to him, form the inner morality of law. These eight criteria specify
necessary conditions for the activities of lawmakers to count as /lawmaking.2: Fuller is
among those scholars who argue that “good legal process (including adjudication and
enacted lawmaking) contains an “inner” or “internal morality” that supports and may
be inherent in democracy because it constrains and validates the broader “enterprise
of subjecting human conduct to the governance of rules”.22 According to Waldronzg,

On Fullers account the Rule of Law does not directly require anything
substantive: for example, it does not require that we have any particular liberty. All
it requires is that the state should do whatever it wants to do in an orderly
predictable way, giving us plenty of advance notice by publicising the general
norms on which its actions will be based, and that it should then stick to those
norms and not arbitrarily depart from them even if it seems politically
advantageous to do so. Requirements of this sort are described sometimes as
procedural, but I think that is a misdescription. They are formal and structural in
their character: they emphasize the forms of governance and the formal qualities
(like generality, clarity, and prospectivity) that are supposed to characterize the
norms on which state action is based.

Fuller's account of rule of law entails certain moral consequences like “citizens have
a moral obligation to obey the law”; however, this obligation, as Colleen says is
“conditional” because “When government officials routinely violate the rule of law,
passing retrospective legislation or basing their legal rulings on personal whim, then
citizens no longer have a duty to obey the dictates of a government.”2Z According to
Luban2g,

Fuller believes that the rule of law enhances human dignity. The point is not that
the rule of law is logically incompatible with despotic government or harsh laws.
Rather, the point is that the rule of law robs despotism of some of its most
characteristic devices, and in this way it is practically incompatible with despotism.
Why would repressive governments want to burden themselves by restricting the laws
they enact to those permitted by Fuller's canons? It seems overwhelmingly likely that
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they would not, because their power to intimidate their subjects would diminish.”
Joseph Raz

Raz argues for an institutional conception of the rule of law, and highlights two
points in this respect: first, government action should be authorized by law, and
second, laws should be capable of guiding people's conduct for them to plan their
life.22 The aforesaid conception of rule of law “is not concerned with the content of the
rules and the values they uphold but rather on whether the legal system has the
formal characteristics that make it work.”22 He holds that “the rule of law is an
inherent virtue of the law, but not a moral virtue as such.”2L According to Raz, “...the
rule of law is just one of the virtues which a legal system may possess and by which it
is to be judged. It is not to be confused with democracy, justice, equality (before the
law or otherwise), human rights of any kind or respect for persons or for the dignity of
man. A non-democratic legal system, based on the denial of human rights, on
extensive poverty, on racial segregation, sexual inequalities, and religious persecution
may, in principle, conform to the requirements of the rule of law better than any of the
legal systems of the more enlightened Western democracies. This does not mean that
it will be better than those Western democracies. It will be an immeasurably worse
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legal system, but it will excel in one respect: in its conformity to the rule of law.”32 Raz
elucidates his eights principles that “can be derived from the basic idea of the rule of
law”33 thus:3*

1. All laws should be prospective, open, and clear.

2. Laws should be relatively stable.

3. The making of particular laws (particular legal orders) should be guided by open,
stable, clear, and general rules.

4. The independence of the judiciary must be guaranteed

5. The principles of natural justice must be observed.

6. The courts should have review powers over the implementation of the other
principles.

7. The courts should be easily accessible.

8. The discretion of the crime-preventing agencies should not
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be allowed to pervert the law.

According to Raz, "The eight principles listed fall into two groups. Principles 1 to 3
require that the law should conform to standards designed to enable it effectively to
guide action. Principles 4 to 8 are designed to ensure that the legal machinery of
enforcing the law should not deprive it of its ability to guide through distorted
enforcement and that it shall be capable of supervising conformity to the rule of law
and provide effective remedies in cases of deviation from it. All the principles directly
concern the system and method of government in matters directly relevant to the rule
of law.”32 Raz's account of rule of law is “congruent” with Fuller's understanding rule of
law depicted through his famous list of eights principles. He seems to be
supplementing Fuller's account of rule of law. Raz emphasizes prospectivity,
transparency, clarity, and stability, all of which are on Fuller's list, but he adds
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“generality” besides further adding to the list the requirement of an independent
judiciary and judicial review, and ends the list with observation that “the discretion of
the crime-preventing agencies should not be allowed to prevent the law.”3& Raz
cautions that ™the rule of law also enables the law to serve bad purposes. That does
not show that it is not a virtue, just as the fact that a sharp knife can be used to harm
does not show that being sharp is not a good-making characteristic of knives. At most
it shows that ... it is not a moral good.”3Z And this observation of Raz has to be seen in
the context of Fuller's belief that "demanding clear communication and reasonableness
from lawmakers will result in morally better law.”2&

V. CONCLUSION

The theoretical scholarship on Rule of Law is broadly consistent both with Dicey's
preoccupation with narrowing of official discretion and with the Fuller-Raz focus on the
qualities of a good legal system.22 Rule of law is today seen as being essential to good
governance, and attainment of objectives thereof. It should be seen as “an ideal that
helps to define what we mean by law itself: governance through law is the means by
which we protect ourselves from the abuse of political power. Law is itself the remedy,
not the problem that an independent ideal-the rule of law-seeks to remedy."”22
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