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Bureau of Energy Efficiency: India'S Institutional Regime to Conserve Energy

by
Priya Anuragini-

Arab-Israel War in early 1970s and the consequent oil crisis had one prominent silver liningi. It made the
countries of the world cognizant of the pitfalls of energy scarcity and suddenly terms like energy security, energy
conservation and energy efficiency assumed important space in both international and regional policy paradigms.
Indian policy dispensation also responded to the need of the hour, albeit, not with requisite urgency or alacrity.
Accordingly, in subsequent years, certain rudimentary and sporadic attempts were made to promote energy
conservation2. A few decades later environmental concerns reached a crescendo and energy efficiency attained a
much higher pedestal in the policy discourse courtesy its role as the most cost effective, least polluting and readily
accessible energy saving option to stabilise greenhouse gas (GHG) concentrations2. It was then, that Indian policy
makers, already cognizant of the importance of the sound institutional framework in facilitating an enabling
framework for achieving energy conservation and efficiency%, chose to create a statute backed institutional
framework to facilitate efficient use of energy in various sectors of the economy. And, thus was born a new statutory
organisation christened as “Bureau of Energy Efficiency” (hereinafter referred to as Bureau) and created by the
Energy Conservation Act, 2001 (hereinafter referred to as the
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Act). The Paper evaluates the constitution, management and working of the Bureau so far. This evaluation assumes
importance in the wake of increasing integration of climate change initiatives with energy efficiency strategies and
consequent change in both Bureau's functions and approach. The paper argues that while the Bureau, referred to as
quasi regulator, was mostly seen as a facilitator at the time of its inception, its current role has to be more in the
nature of an independent regulator a /a Telecom Regulatory Authority of India (TRAI) or Insurance Regulatory
Development Authority of India (IRDAI) and advocates stepping up of the ante on the regulatory front. The paper
also examines the different institutional structures adopted to achieve energy efficiency and concludes that statute
backed institutional structure augurs well for India albeit for the success of the framework industry players must be
treated as equal stakeholders in the decision making process, the compass of Bureau's role must be upgraded from
recommendation or quasi regulation to regulation and Bureau's penal authority in case of non compliance with the
energy consumption standards, labelling requirements etc. must be stated in the Act itself.

I. NEED FOR A STATUTE BACKED ENERGY EFFICIENCY INSTITUTIONAL STRUCTURE IN INDIA

A suitable institutional framework is the basis for effective energy efficiency governance that can overcome
technical, financial and market barriers to achieve energy efficiency. As per 1EA report?, “implementation of energy
efficiency policies and programmes is a complex enterprise. As a result, Governments often struggle to find the best
organisational solution to deliver improved energy efficiency outcome”. Since the aftermath of the oil shock in 1973-
74 till the enactment of Energy Conservation Act in 2001, India also experimented with a host of organisational
structures to effectively implement energy conservation and efficiency.

The first of such organisation, Petroleum Conservation Action Group, was formed in 1976 by Ministry of Petroleum
and Natural Gas (MoPNG). The group was subsequently registered as a society under the Society Registration Act,
1860 and called Petroleum Conservation Research Association (PCRA)&. Established as a nodal agency for promoting
fuel efficiency in the country, the association continues to function through its Governing Body and Executive
Committee, consisting primarily of senior
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officials of MoPNG and Public Sector EnterprisesZ. While the association was lauded for commendable work after its
inceptiong, its role remained limited to petroleum products even as demand for a non statutory energy conservation
authority for effective implementation of conservation initiatives continued to gain momentum2. The Advisory Board
on Energy also recommended setting up of a distinct Energy Conservation Organization so as to integrate the energy
conservation efforts of the Central Government just five years after the formation of PCRAL. However the
Government again responded with a Society, registered under the Societies Registration Act, known as Energy
Management Centre (EMC). Prior to this an Energy Conservation Cell was also set up in the Ministry of PowerlL.

Functioning under the Ministry of Power, the EMC lacked any kind of legal backing or statutory basis and thus was
found lacking in power required to frame regulations that may, inter alia, deal with energy consumption standards
and labelling for notified appliances and equipments, enforcement of norms on energy consumption, establishment
of energy conservation fund etc. In absence of these powers, Centre's efforts towards energy conservation, at best,
remained half baked and the vast potential that the country had for reducing energy consumption by adopting
conservation and efficiency measures remained unexploitediz, Accordingly, the new initiative in the form of Bureau
of Energy Efficiency was clothed with Statutory powers to enable it to perform effectively the onerous task of energy
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conservation in India though many felt that the creation was superfluous in view of already existing organizations
such as EMC, Central Electricity Authority and the bureaucratic nature of the institutioni2, Considering that the IEA
Report also considers statutory basis desirable for effective energy efficiency governance and most of the countries
favour a statutorily
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empowered institutiont?, India seems to have chosen the right model albeit calling it bureau has given it a rather
subservient characters,

II. INSTITUTIONAL STRUCTURE TO ATTAIN ENERGY EFFICIENCY: EXPERIENCES FROM AROUND THE
WORLD

Distinct types of institutional frameworks, ranging from dedicated Energy Efficiency Institution within
Government to independent private corporations, have been created in different countries to facilitate energy
efficiencyis. And, although the energy efficiency context and constraints vary in different countries, a review of
energy efficiency implementation agencies around the world can provide us useful inputs for modifying, improving
and augmenting the current set up in India
A. United States of America (USA)

Department of Energy (DOE), a cabinet level federal department headquartered in Washington D.C, is at the
forefront of conservation and efficiency initiatives in the USA. Established in 1977, the department succeeded
Federal Energy Administration and combined diverse federal agenciesiZ to create a unified governance structure for
energy related issues and challenges faced by the North American country that had been alerted to the necessity
and challenge of energy security and conservation in the aftermath of the Arab Oil Embargoi&.
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The Department traces its origin to the Department of Energy Organization Acti® which was enacted to assign
major Federal energy functions to a single department in the executive branch and pave way for effective
coordination of energy supply and conservation programsl. Mandated to promote maximum possible energy
conservation measures and to create and implement an effective energy conservation strategy, the department is
headed by the Secretary of Energy who is appointed by the President on the advice of the Senate. Other principal
officers of the Department include Deputy Secretary, Under Secretary, General Counsel and Assistant Secretaries,
each of whom is appointed by the President of the country2t.

Additionally, the Act also empowers the department to improve the effectiveness of central energy data
collectionZ2. A notable aspect of the Act is that it establishes an independent Federal Energy Regulatory Commission
(FERC)% within the department which regulates access to hydro power sites, the interstate transportation of natural
gas and electricity and the wholesale price of these the power to promote energy conservationZt. The commission,
though being a component of the DOE, is largely independent as its independence is statutorily guaranteed2:.
Environmental protection agency (EPA) also plays an important role in energy conservation and efficiency
interventions in US2&,

Important takeaways for India from Energy Efficiency Governance in USA are - broad responsibilities for energy
efficiency are assigned to a cabinet level department which ensures requisite clout and influence to command
compliance with policies. Further, the regulatory body is within the structural ambit of DOE itself which avoids the
quagmire of multiple agencies operating in the same space which is still one of the problems in Indiazz.
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B. Japan

Japan, like USA, responded to the oil Shocks of 1970s with a legislative enactment for enhancing energy
efficiency. The legislation titled as “Law concerning the Rational Use of Energy” (hereinafter referred to as the
Japanese Act) is the umbrella legislation for energy conservation and efficiency initiatives in the countryZ2&. Ministry
of Economy, Trade and Industry (METI) is the nodal administrative body under the Japanese Act for promoting
rational use of energy. As part of METI, the Agency of Natural Resources and Energy (ANRE) deals with energy
conservation policyZ. In addition, METI works through a no. of affiliate agencies3® towards the goal of attaining 3Es
— energy security, economic growth and environmental protection simultaneouslyL.

Energy Conservation Centre, Japan (ECCJ) is one such affiliate which since its establishment in 1978 has been at
the forefront of energy efficiency initiatives in Japan. A government agency, ECCJ], major activities include promotion
of energy conservation in the industry, households, local communities, development of human resources engaged in
energy conservation and promoting international cooperation for enhancing energy efficiency3z. ECCJ also develops
policies for promotion of rational use of energy at actories, workshops, building, etcii. Headquartered in Tokyo, the
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Centre has eight branch locations across the country and works in close coordination with the private sector. In fact
corporate organizations whose business objectives are in sync with Centre's aims can join the Centre and the Centre
assists them with their energy conservation initiativesit. The Centre is administered
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by a board of directors and councillors which includes members from academia, industry bodies and research
organizations3=,

Japan, thus, has a two tier institutional structure for energy conservation and efficiency. On the top is METI, with
overall responsibility for energy related issues, supported by an energy agency focussing primarily on Energy
efficiency. This framework has representation from all categories of stakeholders, a feature India would do well to
emulate.

C. Germany

Germany, currently, is one of the most energy efficient economies all over the world3&, Consequently, the
institutional mechanism followed by the country can provide us important inputs for India.

German Energy Agency —Deutsche Energie Agentur GmbH (DENA)3Z, based on Public Private Partnership (PPP)
model, was established in 2000 to facilitate transition of the country to a low carbon, energy secure and
environmentally sound future. The Federal Republic of Germany3& along with KFW Development Bank has over three
—fourths shareholding in the company while three major private financial service providers of Germany hold the
remaining shares3, DENA is a performance and profit oriented company2 with the mandate to foster cooperation
among Government Agencies inter se and the private sectoril so as to fulfil energy efficiency objectives of the
country. DENA, inter alia, imparts skills, formulates measures to raise energy efficiency, and encourages dialogue
between different categories of stakeholders and implements model energy efficiency projects.

As DENA is at the confluence of the public and private sector, it has access to the expertise and financial
resources of both the public and private sector which enhances its effectiveness. Administered by a dynamic
supervisory board, the company brings all the stakeholders together in the bid to achieve energy efficiency which is
the biggest strength of this type of institutional structure.

III. CONSTITUTION AND MANAGEMENT OF THE BUREAU OF ENERGY EFFICIENCY

Established by Section 3(1) of the Energy Conservation Act, 2001, the bureau came into being on 1%t March,
2002. The bureau is the first institutional structure, with a statutory basis, to introduce and optimise energy
conservation and efficiency in the country which hitherto had remained untapped despite vast potential. Accordingly,
the avowed mission of the Bureau is to incentivize the demand side management of energy by establishing a
comprehensive institutional, infrastructural and financial framework for stakeholders42,

The constitution of the Bureau was preceded by detailed debates in both Houses of the Parliament wherein many
members questioned the creation of yet another statutory organization to enforce a subject whose compliance, in
any case, had in built incentive for industry players and consumers alike. Though the Act establishing the Bureau
was proclaimed to be a progressive legislation which was long overdue, the Bureau itself was referred to as a
bureaucratic asylum which would again relegate India to the days of Inspector Rajii. Even the Standing Committee
on Energy, to which the Energy Conservation Bill, 2000 was referred for scrutiny, concluded that the constitution of
the Bureau to achieve the objectives of the Bill was rather debatable and Government should focus on other
mechanisms to achieve the objectives of the Bill:2. To refute such apprehensions, however, Shri Suresh Prabhu-the
then Minister of Power, announced on the floor of the House that the Bureau would resort to self regulatory
mechanisms which will obviate the need and rigours of inspectorsi,

Headquartered in Delhi, the Bureau is modelled on the lines of another Bureau namely Bureau of Indian
Standards (BIS) set up under Bureau of
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Indian Standards Act, 19862. The management of the Bureau is vested in a Governing Council with maximum
sanctioned strength of twenty six membersiZ. This cap on the maximum members is to ensure that the Bureau does
not turn into a bureaucratic leviathan as is the case with many Government Organizations. Chaired by the Minister of
Power, the Governing Council includes Secretaries from major energy producing/consuming Ministries/Departments
such as Petroleum & Natural Gas, Coal, Non Conventional Energy Sources, and Atomic Energy in addition to
Consumer Affairs and Environment, Forest and Climate Change each of whom is an ex-officio member. It also has
representatives from Central Electricity Authority, Central Power Research Institute, PCRA and BIS etc. all of whom
again are Ex Officio members2e, While the Act mandates the Bureau to have four members capable of representing
stakeholders' interest:2, the Governing Council currently has only Government officials22. The composition of
Governing council was greatly debated prior to the enactment of the Act. While some stakeholders favoured an
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autonomous commission with authority instead of a Governing Council, others opined that representatives from
Industry and consumer organizations must also be included and such representatives must not be full time
employees of the Central or state Governmentzl. Ministry of the Power, however, justified the compaosition stating
that the inclusion of the Government nominees would ensure their contribution both to policy formulation and
implementationz2.

Similar bureaucratic regulatory bodies however, such as TRAI (Telecom Regulatory Authority of India), Insurance
Regulatory and Development Authority of India (IRDAI) have requisite industry professionals owing to their
legislative sourcezZ, Even in countries which have adopted similar institutional structure to achieve energy efficiency,
such as Japan, the
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energy agency has an eclectic mix of private and public sector which currently remains absent in India despite the
recommendations of the Standing Committee on Energyz=. In fact, even the Advisory committee of the Bureau lacks
industry participationat.,

The Bureau is headed by Director General who is the chief administrative officer of the Bureau. Appointed by the
Central Government, he is the ex-officio member secretary of the Governing Council2Z. It is not essential to be a
bureaucrat for appointment to the post and any person having requisite knowledge and experience in dealing with
matters relating efficient use of energy and conservation may be chosen for the jobz2. While the Act tries to ensure
the independence of the Director General by providing for a fixed term and fixed salary and conditions of service, the
selection is completely based on the pleasure of the Central Government with no statutory guidance on the contours
of selection committee3=.

IV. FUNCTIONS AND POWERS OF THE BUREAU

Regulators in India have often been saddled with executive, legislative and judicial functions; the practice being
antithetical to separation of power doctrine, has often been questioned. However in case of Bureau, it has no judicial
or quasi judicial powers thus distinguishing it from other regulators. While the Bureau has executive and legislative
powers, the ambit of its functions mostly remains advisorys2.

While the Act proclaims the Bureau as the nodal agency for achieving India's ambitious energy efficiency goals
and mandates it to coordinate with all other stakeholders to achieve that end by complementing and strengthening
their efforts, its approach essentially needs to be collaborative and consensus driven. The Act prescribes a slew of
advisory, capacity building and promotional functions for the Bureau however its inspection and penal powers are
not clearly stated&t.
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The Bureau has the onus of advising both the Central and State Governments on a host of energy conservation
related parametersg2 which, inter alia, include identifying energy intensive industries in the country referred to as
“designated consumers” by the Act&, specifying equipments/appliances that need to adhere to prescribed energy
efficiency standardstt, stipulating target products for energy labelling&:, prescribing energy efficiency building
codestt and determining the designated consumers who need to get energy auditing done or appoint energy
auditors or managersgZ. The Bureau is also the accrediting agency for energy auditors and energy managers who are
important functionaries under the Actét. Capacity Building functions of the Bureau, inter alia, include organizing
training of personnel in energy efficiency techniquest2, giving financial assistance to institutions for augmenting
energy efficiency effortsit, including energy efficiency in education curriculaZzl, cooperating with international
agencies and implementing common programmesZ. Further, the Act recognises that achieving energy conservation
and efficiency requires sustained efforts from a host of stakeholders who may contribute only if they recognize the
benefits of saving energy and accordingly the Bureau has been assigned the responsibility of promoting energy
efficiency and conservation through as many avenues and mediums as possibleZs.
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The Bureau was formed in March, 2002. However, the EC Act allowed time of five years for ensuring compliance
with the mandatory provisions of the Act. In fact, most of the energy efficiency and conservation schemes and
initiatives were operationalized only in the eleventh plan periodZs. In 2008, with the release of National action Plan
on Climate Change, a comprehensive climate change mitigation strategy, BEE became the implementing agency for
National Mission on Enhanced Energy Efficiency (NMEEE), one of the Eight Schemes under the Plan and this
significantly enhanced the scope of its workZ:. The implementation framework for PAT (Perform, Achieve and Trade)
was approved in 2009 and consequently the EC Act, 2001 was amended in 2010 to provide the Bureau with the
leaal mandate to implement PAT. a flaaship scheme of NMEEEZZ.
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The Energy Conservation (Amendment) Act, 2010 was enacted with the avowed aim of increasing the compass of
energy conservation initiativesZ& that could be undertaken under the Act as also to make energy conservation a norm
rather than choiceZ2 considering that the institutional and infrastructural arrangements were now in placeg2.
Accordingly, the Amendment Act should also have provided more strength and teeth to the Bureau. However, the
authority of issuing Energy Saving Certificates under PAT was accorded to the Ministry of Power rather than the
Bureau which was even questioned in the Parliamentét. While the Amendment Act did give the Bureau the power to
appoint its own officersé2, the penal powers of the Bureau were left hazy. Also Bureau's powers were diluted by
dividing the powers between multiple agencies. In case of PAT only, while administrative powers are with Bureau,
power to issue Energy Saving Certificates is with the ministry of Power and regulatory powers are with State and
Central Electricity Regulatory Commissions. Further, the Amendment Act remained silent on
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the mechanism to ensure accountability of performance of the Bureau, a must for any institution.

V. WORKING OF THE BUREAU

The role of bureau in the current scenario is more of a facilitator than regulator. Since the focus of the Act is on
providing a fillip to energy conservation by introducing demand side management of energy, the Bureau is
mandated to works in sync with the designated consumers and its approach has to be more participative than
authoritative. Even the parliamentary debates that preceded the establishment of the Bureau stressed that
enforcement/inspection power given to the Bureaugs for ensuring compliance with the mandatory provisions of the
Act such as adherence with the energy consumption standards prescribed for designated consumers, labelling
requirements, energy conservation building codes, etc should not create a new Inspector Rajit. In total conformity
with this, the bureau has, as an administrator, of diverse schemes in varied sectors such as Energy Conservation
Building Code, Standards and Labelling Program, Agricultural — DSM (Demand Side Management, Municipal DSM,
Bachat Lamp Yojana, PAT, etc. always encouraged voluntary participation rather than regulatory enforcement. So
much so that the 11t Five year plan in its discussion on legislative and institutional framework in the infrastructure
sector did not recognise Bureau as a regulator and it was stated that there is no energy sector regulator while there
are comprehensive regulators in the field of electricity and telecommunicationsis. In fact, even in case of PAT
scheme which is being administered by BEE and involves trading of Energy Saving Certificates (ESCerts), the
function of market regulator has been assigned to Central Electricity Regulatory Commissionge.

The Annual Reports of the Bureau highlight its role as a quasi regulatory and promotional authority and place
significant emphasis on its functioning as an enabling body. Further, the annual reports bring to fore a number of
commendable initiatives initiated by the Bureau such as institution of Energy Conservation Awards to encourage
energy conservation amongst the industry, strengthening institutional capacity of SDAs (State Designated Agencies)
so as to decentralise energy efficiency governance, supporting MSMEs (Micro, small and Medium efficient
enterprises) in moving towards energy efficient technologies and suchlike measures. However,
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a thorough scrutiny of the available annual reports also point out that the energy efficiency initiatives by the Bureau
are progressing at snail's pace and more often than not Bureau lacks the wherewithal or even the inclination to
accelerate the progress. For instance, the 2012-13 Annual Report of the Bureau states that there are financial
barriers in speedy implementation of Bachat Lamp Yojana, a scheme to promote energy efficient lightning in IndiagZ.
BEE Annual Reports 2013-1488 and 2014-1582 continue to state the same fact verbatim without any information as
to whether, if any, intervention was made by the Bureau to overcome this barrier. Also, no clear cut information is
provided in the annual reports on the exact magnitude of energy saving achieved by the Bureau. While the 2012-13
Report states that an avoided capacity generation of 3248.37MW was achieved for the year 2011-12, same fact is
repeated in the 2013-14 Report and no such estimate is provided in the 2014-15 Report.

While the Act puts the onus of ensuring efficient use of energy on the Bureau and its conservation on the Bureau,

Bureau's Annual Reports have no information whatsoever in this regard.
VI. BUREAU NEEDS TO UP THE ANTE ON THE REGULATORY FRONT

BEE, at the time of its inception, was largely required to play a promotional role. Considering, it was the first
concerted institutional effort towards implementation of energy efficiency and conservation in the country, its
effectiveness largely depended on its ability to work collaboratively with government and private bodies. And,
accordingly BEE has hitherto played the role of a proactive enabling agency. While, this may have helped in creating
social awareness, tangible benefits of BEE's efforts are not very flattering. There is no clear information on the
magnitude of energy savings achieved over the years in BEE's annual reports even as the energy consumption and
energy intensity of the country continue to rise2t,
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Considering energy demand is all set to rise in India with implementation of schemes such as Make in India%t,
and in light of India's ambitious goals to enhance its contribution to the climate change during the next decade and
after, the role of BEE assumes importance. Not only would the Bureau need to envisage, formulate and administer
innovative schemes and measures to enhance efficiency, it will also need to clamp down on industrial units that
falter. Accordingly, its role as a regulator needs to be given due legislative backing so as to ensure its legitimacy
among the stakeholders which also includes other sectoral regulators. With requisite infrastructural, institutional and
financial framework in place, it may be safely concluded that energy conservation and efficiency efforts are no longer
in infancy but rather embracing adulthood in India2z. Accordingly, the administrator of these efforts, an agency
which has hitherto lacked requisite strength and teeth, also needs to be accorded sufficient powers commensurate to
its functions.

In addition, it is very important to have an independent monitoring mechanism for the Bureau which is currently
lacking. In fact, there is hardly any independent evaluation of the Bureau. While Standing Committee on Petroleum
and Natural Gas has evaluated the functioning of PCRA and submitted a detailed report in respect of the same?3,
sadly its counterpart, Standing Committee on Energy, has lagged behind and there has been no detailed analysis of
the functioning of BEE by the legislative wing of the Government. Interestingly, the Committee has even scrutinised
the functioning of Central and State Electricity Regulatory Commission2t, But BEE has to yet to come within its
radar. Lack of an appropriate mechanism to ensure accountability of the Bureau dilutes its legitimacy in the
democratic set up2:. Considering the bureau is already in 15% year of its existence, lack of such evaluation impedes
constructive and corrective improvement of India's energy efficiency watchdog which may prove to be
counterproductive for the country that has heavily pinned its hopes on the Bureau for leading it to an energy
efficient future.
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