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I. INTRODUCTION

At the dawn of democratization process, countries around the world emphasize on
institutionalization of human rights as an important indicator to assert their commitment to
ensuring good governance and rule of law. Good governance cannot be achieved without vigilant
institutions coming from outside of the government, having requisite mandates and independent
powers and jurisdictions to question the suspect activities of the government and conduct
investigations in fit cases. Good governance is not only a prerequisite of flourishing democracy, it
also combats corruption and ensures human rights. Thus, the notions of democracy, human
rights and good governance are integrally linked with each other, and neither of these can
function effectively if other components are missingl.Therefore, each society needs to develop a
holistic culture of respect, promotion and protection of all of these institutions.

The enforcement of law is an important function of the government that keeps the society in
order. But in maintaining such order, the government cannot adopt excessive measures, violating
the norms of society in general, and that of the human rights in particular. The mandate
endowed upon the government to use force as a means of ensuring rule of law is not unlimited.
It is limited by law and the constitution. While ensuring rule of law one cannot violate human
rights of the people. Therefore, the law enforcing

agencies must figure out a fine line that will inform them where to start and stop.

Unfortunately, Bangladesh has clearly failed to ensure human rights in the course of law
enforcement because law enforcement agencies, which are composed of mostly the police as well
as the Rapid Action Battalion (RAB), have committed scores of human rights violations and that
also with impunity. In spite of having regular police forces, Bangladesh introduced RAB as an
elite anti-crime and anti-terrorism force on 14 April 2004. The purpose was good; officially, it
aimed at remedying the wide-spread corruption and impunity of police forces but unfortunately
this elite force itself also started contributing to the records of human rights violation. Among
their recorded activities, we find torture, illegal detention, and extra-judicial killing2. And the
government legitimized these activities by providing them with immunity.

The enactment of the Joint Drive Indemnity Act, 2003 legitimized and indemnified the police
for arrests, searches and interrogations made by the joint forces during the so-called “Operation
Clean Heart”, violating norms of human rights and good governance in the way of torture in army
custody and police custody following death:.When army personnel were employed to control
rampant crimes, with the hidden agenda of taking instant measures, initially it got huge public
support for tough policing though the initiative in itself was detrimental to the due process of
law. The indemnity from prosecution enabled the whole police community to adopt several illegal
means and techniques and to involve in lawless behaviors such as bribery, cruel and inhuman
torture, and illegal detention. Even the regular criminal procedure code, namely, the Code of
Criminal Procedure (Cr.P.C.) 1898 left a little scope for the public to initiate a criminal process
against police officers?.

On 2012, as against a writ petition, High Court declared this Act illegal, void ab initio and
unconstitutionalz. The HC also ruled on and recognized
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the locus standi of the victims and their relatives to seek compensation against Law Enforcement
Agencies. This attempt will open a new horizon to bring the elite force under the purview of trial
and punishment and it has a positive implication to abide by the constitutional as well as basic
norms of international human rights mechanism.

So far, the law-enforcing agencies applied various techniques of torture leading to death and
sometimes they directly shot the suspects to death. These killings are indicative of massive
human rights infringements, absence of rule of law and accountability of law enforcement
officials. In absence of internal checks of the law-enforcing agencies, the role of external
institutions like judiciary, parliament, NHRC etc. becomes highly important.

The fact that Bangladeshi police forces including RAB acts as political tool of the government
and involves itself with corrupt practices is remarkable in understanding demands for the reform
of existing Police Act, 1861 in order to reduce corruption and will eventually guard the officers
from political manipulationé. The creation of Police Internal Oversight (PIO) contributes to the
surveillance of all forces under the supervision of Inspector General of Police (IGP), especially in
terms of investigating police malpractice but still PIO does not exert as an efficient internal
mechanismZ. The public may complain to the AIG (Departmental Head) under PIO organization
who will subsequently report the case to IGP2. The power of IGP to dismiss subordinate police
officers on the ground of negligence and physical or mental incapacity as well as give
punishment seems to be inadequate and archaic to address recent gross police misconducte.
Another provision with regard to PIO is relevant. According to Regulations 24, 25 of Bengal Police
Regulations 1943, the District Magistrate is empowered to investigate the misconducts of LEAs
regarding discharge of official duties and at times he may refer it back for trial. Thus, the overall
internal mechanism of LEAs is not sufficient as there are rare incident reported to execute PIO as
an effective internal mechanism. On the contrary, as an external accountability paradigm,
although judiciary is entitled to suo motu initiate investigation or puts into operation binding
decisions, it is really cynical to what extent it will fulfill its obligations with huge backlogs of
cases and politicization of existing system.

This paper specially examines the role of the National Human Rights Commission (NHRC) of
Bangladesh to mark an impact upon the government to comply with human rights norms while
implementing laws. Set up in 2009, NHRC is endowed with considerable mandate to oversee
human rights situation of the country, including the role of LEAs in the maintenance of law and
order situation. Although NHRC is not an alternative to independent judicial system or
responsible accountable government, it can set off traditional institutions in positive ways to
protect and promote human rightsit. The objective of this research paper is to analyze the
underlying causes of extra-judicial killing by law enforcement agencies in Bangladesh and find
out why human rights are undermined in the process of law enforcement. Most importantly, this
paper seeks to evaluate the role of NHRC in addressing the issue of extra-judicial killing at the
hands of law enforcers.

II. LAWENFORCEMENT AGENCIES IN BANGLADESH AND THEIR INVOLVEMENT IN EXTRA
-JUDICIAL KILLINGS

The formation of the Rapid Action Battalion (RAB) as a special branch of police including army,
border security, naval and air force personnel having special task force was a scheme to
debilitate crimes by arresting high profile criminalsii.The method of arrest and subsequent
execution without fair trial has to do with numerous drawbacks of the judicial system. Whatever
be the reason, the design in itself ignores international standards as well as domestic laws
governing use of lethal force during law enforcement.

The main function of RAB is to maintain internal security and assist the police force to
apprehend criminals and members of armed outlaws, and trigger judicial process afterwardsi2.
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They are empowered to arrest criminals on suspicion that the suspects committed substantial
crimes but have no power of custodial detention. This demonstrates that this unique branch of
police does not require any warrant for arrest or demonstration of cause. Therefore, the authority
of RAB is broad although their focus is very limited and succinct.

The constitution of Bangladesh guarantees protection regarding arrest, detention and fair trial.
But the practice does not always conform to those guarantees. Not introducing the arrestees
before the nearest magistrate in time i.e. twenty-four hours and torture in the name of remand
for extracting information are common violations of those guarantees. Some discriminatory
provisions still haunt general people to become victim of arrest, detention and execution. As
power of arrest is exercised by police without warrant and they also detains the suspected
persons in custody up to 24 hours without producing them before magistrate, this power is very
much abused as the power itself depends on the own sweet will of the police officeri:. Again, the
power of remand with the permission of magistrate initiate the cultureof torture in various
repressive ways which is initially limited to 15 days'¢ but can be extended to further periods if
the concerned police officer makes magistrate satisfied that the information is well founded and
they need more time to get more important information. Where such broad discretionary powers
is provided to the law enforcement agencies must be balanced through appropriate rights such
as inform the suspect the ground of arrest, legal representation and reasonable justification in
support of possible investigation time-limit. According to principles of criminal justice, a
suspected person is entitled to enjoy fundamental rights unless and until her/his crime has been
proved. The practice in Bangladesh is diametrically opposite.

In Bangladesh, the practice of using police force can be traced back to its colonial history
where police used indiscriminate force against the colonized population, and such measures were
backed by supportive laws. But in a free country, the use of lethal force is supportable only on
the ground of self-defensels. The general norm is that the law-enforcing agencies should
maintain “proportionality and necessity” tests in using force as a means of self-defensele. Taking
away life without trial is a serious measure and can hardly be justifiediZ. Therefore, use of lethal
force ought to be applied as a means of last resortit.

The following statistics presented by human rights NGO demonstrates how rule of law and
human rights have been totally ignored while killing arrestees in the name of encounter’, ‘cross-
fire'.2,

W\ Page: 6
Total Extra-judicial killing from 2005- June 2016
Year| RAB| Police] RAB- | Joint| Army| BGB| DB Jail Coast| Navy| Grand
Police| Force Police| Authorities| Guard Total
2016| 24 45 69 00 00 02 08 79
2015| 53 108 01 02 06 05 16 01 192
2014| 37 91 01 07 01 05 09 03 154
2013| 29 123 15 14 027 208
Total 143 367 86 23 07 39 33 04 633

Source: ASK Report (2014-16)

The above figures demonstrate an increasing trend of extra-judicial killing by LEAs. There is no
single instance where they are investigated and punished accordingly due to their active
participation in extra judicial killing. It is alleged that many victims were politically targeted and
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later shoot dead2l. It is also alleged that the victims were empty-handed or had minimum
weapons. The techniques they used for torture and killing includes beating with batons, boring
holes with electric drills and applied electric shock etczL. Even if we believe the approach and few
killing of LEAs to be true, it essentially contravened victims' fundamental right to life and
freedom, safeguards as to arrest and detention and right to fair trial22. Moreover, the political
analysts consider another strategy whereby now LEAs are taking resort to forced disappearance
than direct killing to evade criminal liability. A research of Human Rights Watch “Democracy in
the Crossfire” in 2014 revealed that ten individuals were arrested by RAB and seven of them
were found dead often by the roadside. There were several instances of disappearances where
the witnesses claimed that the victims were arrested by LEAs without official dress and
consequently, they disappeared and their family members knew nothing about their whereabouts
although the LEAs refuted those incidents2:. Human rights activists pinpoint the question of
proper application of the ‘proportionality’ and the ‘necessity’ tests.

The legal provisions of justification to use firearms complying with proportionality arguments
encompass between the degree of danger and the

degree of force appliedzt. So far the nature of danger of the suspect does not produce life-
threatening fear e.g. by carrying arms and gives an impression of immediate grievous harm, the
employment of lethal force in order to take away life is not a reasonable ground for validationzz,
Again, the immediate concrete, real danger to life proportionate with use of force may not be
applied to a particular situation unless and until the circumstances necessitate the use of force
within the principle of necessity as to prevent the flight of a suspect?s. The tests set in
international law put forward a high standard relevant to the ‘protection of life’ principle which
government must take into account in order to frame details rules and regulations to use
firearms and to avoid unwanted killing. As the purpose of arrest such as preventing the
obstruction of justice or perpetration of an offence that will cause harm is very crucial to use
lethal force, this signifies that mere arrest cannot be the justification for death of the suspect
rather its underlying principle is to bring the suspect before law or justicezZ. Also the deterrence
to public by way of using lethal force sometimes give the message of not to escape arrest and
strengthen public faith in the effectiveness of law22. In fact, the whole purpose, application of
force, justification test revolve round the philosophy of protection of life of suspects unless and
until there is a real danger of death or serious bodily harm of the police officers or other civilians
and less extreme measure is not sufficient to protect thema22,

III. JUSTIFICATION FOR THE USE OF LETHAL FORCE BY LAW ENFORCEMENT AGENCY
As said earlier, a two-prong test is applicable to justify the serious use of force by the law
enforcement forces, lacking any of the two components will render the killing illegal. The two
tests are:
A. The Proportionality Test

Proportionality as a general principle of law denotes sui generis concepts. In statutory
interpretative process, it is considered as a sine gqua non of justice and fairness. The notion
indeed delineates a logical method which works as an equilibrium between constraints of
therapeutic measures and

severity of the nature of debarred actions. Within the purview of criminal law, the concept
conveys the idea that the penalty of a delinquent should commensurate with the offense. In case
of assessing military necessity within international humanitarian law identifying the legal use of
force in armed conflict, this doctrine serves as a guiding principle.

The justification to use firearms should be based on proportionality, which demands a balance
between the dearee of danaer and the dearee of force applied3. If the suspect does not produce
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life-threatening terror e.g. by carrying arms and giving threat of immediate grievous harm, the
employment of lethal force in order to take away life is unjustified3L.

In contradistinction to Wednesbury principle or the principle of reasonableness, proportionality
as a legal test has been identified in several jurisdictions as ‘least injurious means’ to ensure a
fair balance between individual rights and public interest. Three tests are noteworthy in case of
application of proportionality:32

1. The means adopted by the authority in exercising its power should rationally fit the

legislative purpose.

2. The authority should adopt such means that do not injure the individual more than

necessary.

3. The injury caused to the individual by the exercise of the power should not be

disproportional to the benefit which accrues to the general public.
B. The Necessity Test

Again, the immediate concrete, real danger to life proportionate with use of force may not be
applied unless and until the circumstances necessitate the use of forcei3i. It is difficult to define
necessity, since it will vary from case to case, and what is a necessity for one is not a necessity
for other. Still the true connotation of necessity is being economic and using force only in
defense, not for offense pre-emptorily. The Latin maxim appropriately expressed ‘Id Quod Alias
Non Est Licitum Facit’ meaning ‘that which otherwise is not lawful, necessity makes lawful.2«

The tests set up internationally revolve round the ‘protection of life’ principle which the
government must take into account in order to frame detailed rules and regulations in case of
use of firearms and to avoid unwanted killing3s. Life-threatening force can be used only when
there is a real danger of death or serious bodily harm of the police officers or other civilians and a
less extreme measure is not sufficient to protect themaet.

The correlation between necessity and proportionality are also manifested in the famous
‘Caroline Test” which provides the justification of use of force in case of self-defence that is
instant, overwhelming and leaving no choice of means and no moment for deliberation3z.

C. A Case Study: Testing the Two-prong Test

Although power of investigation of EJK vests with police officers, their inability or
unwillingness is very obvious to carry out independent investigation3®. Since other limitations
such as lack of forensic capacity, unsecured crime place, failure to refer cases contribute to
malfunction of police officers, still corruption at every level of police administration continue to be
a big challenge for ensuring political accountability and rule of law. Although the rule of arrest,
detention and sometimes filing false case are regulated by pervasive corruption, there is no
checks and balance and legal system is delicate to protect the victims and witnesses. That is why
the detection rate of actual level of crime is low and hence most of the serious cases go
unpunished with express or implied sanction of LEA.

D. Extra-judicial Killing: the Contributing Factors

The indemnity guaranteed to the palice creates a vicious cycle encouraging the lawlessness of
the law enforcers32. Absence of government initiatives to investigate aggravates the condition
even further. Paradoxically, the power of investigation of EJK vested in police officers, and their
inability or unwillingness is very obvious herefl. Corruption at every level of police administration
continues to be a big challenge.

W\ Page: 10
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Politicization of LEAs has created a big mess in Bangladesh where real criminals and political
opponents cannot be differentiated. As the police force is widely utilized by the ruling party to
sustain their political control, the responsibility to protect civilians becomes unimportantit. As
the whole chain of LEAs including RAB is engaged with high volume of corruption, no internal
accountability mechanism works in practice and this warrants the role of external transparency
safeguards more acute and demanding42.

IV. THE ROLE OF JUDICIARY IN EXTRA-JUDICIAL KILLING CASES

At present, the traditional mode of enfarcement of human rights through judiciary has been
considered insufficient23. Qur judiciary is designed with many procedural complexities and hence
overburdened with millions of litigations. As we follow the adversarial system of trial instead of
inquisitorial system, it lacks scope of judicial activism by the judicial officers since in most of the
cases he or she has to play the intermediary function. In many jurisdictions it has been realized a
pressing need to supplement the role of judiciary by other mechanisms. The weaknesses of
Bangladeshi judiciary are as follows:

A. Institutional Weakness

Although separation of judiciary was ensured by Act No. xxxii of 2009 (with effect from 1st
November 2007), absence of an independent secretariat to deal with all kinds of privileges, and
the authority of government on transfer, promotion and posting of judges curbs the
independence of judicial systems24, In spite of setting several deadlines for the establishment of a
self-governing secretariat, the government did not comply with the requirement. It is noticeable
in the Global Competitiveness Report 2012-13 that the country ranked 104t out of 144 countries
as regards judicial independence4:. Lack of proper training for the judicial officers debars them
from discharging their judicial functions efficiently and thus the litigants are deprived of getting
proper justice from the judiciary. Moreover, there are

insufficient court staffs (bench assistants, serestader, nazir, record-keepers, nokol-nobish) who
do not have enough knowledge in their official works. Furthermore, the lower subordinate staffs
are also lacking. In addition, as the judges have to share the court rooms and offices, they do not
utilize their time effectively.

B. Lack of Confidence on Judiciary

In most of the cases, it is the lower court that primarily deals with arrestees and detainees.
The interpretation of the High Court Division to the notion of ‘reasonable suspicion’ as meaning
‘actual knowledge of underlying facts that lead to the suspicion’ has been overlooked in lower
courts2e, The court staffs in most of the cases are corrupt in dealing with the litigants. If they do
not get their due share in bribery, they harass the litigants. They determine many issues
considering their monetary benefits. In a case filed by that Bangladesh Legal Aid and Services
Trust (BLAST) in 2003, the High Court Division of the Bangladesh Supreme Court condemned the
systematic police practice of torture by the police and directed for the amendment of the arrest
provision of the CrPC4Z, As per Transparency International Report 2011, 75% of the respondents
had to bribe to this institution2®. As bribery determines the outcome in a substantial number of
cases both in rural as well as urban areas??, the judiciary, in particular, the lower court loses its
ultimate public image and confidence. Even the promotion and appointments made in higher
judiciary on the basis of political nepotism contribute to the loss of judicial independence as well
as accountability and impinge on the effectiveness of laws and decisions.
C. Need for further Reforms

Exercising of power suo motu, the High Court Division issued a Rule Nisi on 29.06.2009 calling
upon two RAB members to respond in a four-week time limit to answer the alleged arrest and
subsequent killing in a shootout based on newspaper report¥2. The response and reaction of
government not to name them and try them expose the mala fide intention of the government.
Although the case argued that EJK in the name of crossfire, encounter and gunfight constitute a
gross violation of right to life, equal protection of law and safeguards as to arrest and fair trial
guaranteed in
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Article 31, 32, 33 and 35 of the Bangladesh Constitution, still it is pending before the Court and
has already lost its track amidst huge backlog of caseszl. The achievement of this case lies in
pronouncing 15 point guidelines issued within six months of filing case as applicable to arrest
and detention of suspects which among other rules pinpoints the principle of natural justice such
as informing the grounds of arrest to the suspect and to the family, legal representation, and
transparency of place of interrogation32. These guidelines could operate as checks for the LEA, if
they wanted to act upon good faith.

Additionally, considering the increasing number of cases in custody of the LEAs, government
has enacted "Nirzaton ebong Hefazote Mritto Nibaron Ain 2013” [Torture and Death in Safe
Custody Act, 2013]. This Act if implemented will bring the members of LEAs under trial. Court
suo motu may order to sue against the suspected members, if they fail to provide safe custody to
detenue32. The detained person if thinks fit may complain to the session judge for receiving
security in police custody=%. The 2013 Act is the first of its kind to address custodial torture and
death. Here the role of judiciary is very acute to implement the Act against LEAs.

V. THE ROLE OF NATIONAL HUMAN RIGHTS COMMISSION(NHRC) IN EXTRA-JUDICIAL

KILLING (EJK)

Although NHRC is not a court, it stands in a unique position for its essential function to hold
the government accountable2:. Anne Smith expresses that this institution stands at the
crossroads between the government and civil societyst. So, the performance of NHRC is judged
on the basis of how they act and react being free from government interference. Again the
efficacy of this function as a promoter and protector of human rights rests on a number of legal,
political, financial and social factors affecting the institution2Z. The effectiveness of NHRI in a
democratic country depends on independence, defined jurisdiction, adequate powers,

T\ Page: 13

accessibility, cooperation, operational efficiency and accountability as enshrined in the Paris
Principles22. The establishment and quasi-judicial nature of function of NHRC in Bangladesh in
2009 is a welcome development mainly because of the incapacity of the existing weak, corrupt
and politicized judicial system to protect human rights.

A. The Mandate of NHRC

Acclaimed as B status institution®2 recognized by International Coordinating Committee of
NHRIs and an associate member of the Asia-Pacific Forum, NHRC has been provided with power
of investigation suo motu or upon complaint by individuals, groups, institutions and government
agenciest?. In particular, the power given to this Commission to inquire suo motu or in a petition
alleging persistent human rights violations by public servant is indeed a critical power which, if
exercised appropriately, complements the judiciary to address EJK of LEAs®L. Since government
is ready to condone LEA's activities, the role of NHRC as a watchdog institution comes to the fore
and is very critical. But NHRC does not exercise this important power in case of disciplined
forces. Here NHRC limits itself in seeking report from the concerned Ministry®2, which is bare
fruit.

At the preliminary stage, NHRC has managed to develop Standard Operating Procedures (SOP)
and online complaint mechanism system to handle the complaints in an effective manner&2. Out
of nineteen complaints relating to EJK, Commission disposed of three cases, and sixteen cases
are pending before itét. How the Commission resolves these cases, what initiatives they adopt,
whether they seek information from government or compel LEAs to answer are to be seenss,
Simply forwarding the complaint to relevant government authority without taking any further
steps to investigate will not bear any fruit; rather this may escalate the risk for the complainants
and their familyee.

Although NHRC does not have any binding power to enforce gross human rights violations, it
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departmental actions against the violators or seeking compensation rather than just claiming
reports from the disciplined forces®Z. The Commission's power can be manifested from the fact
that it is vested with the power to send show cause notice to the concerned Ministry or
Disciplined Force for gross human rights violations. As per Article 18 of NHRC Act, the term ‘if
the Commission is satisfied’ connotes compulsory legal effect. When the disciplined force will not
send report asked for by NHRC, it is assumed that they are not satisfied. Hence, NHRC under
such circumstances issue show cause notice in order to make the force accountable. Eight years
have been elapsed since the inception of NHRC, but it could not institutionalize its mandates and
statutory obligations. The Commission was silent in seeking compensation for gross human rights
violations on Lemon, Rana Plaza catastrophe, tragic death of child Zihad and so on. In fact, the
Commission was unable to exercise its power properly. It is not true that Commission is feeble
rather it is empowered to demonstrate its real activism.

In comparison with the Indian NHRC, our NHRC has been empowered with more powers in
regard to protection of human rights; but they rarely exercise it. In this regard, we may
exemplify that Indian NHRC recently awarded two lakhs rupees against BSF due to murder of two
people&. In addition, in case of mostly discussed Felani murder case, it awarded five lakhs
rupees to the victims' family members. The Commission has already exercised their jurisdiction
to issue process against the high government officials to take part in the hearing before it in case
of violations of human rights by their respective departments or agencies. But in Bangladesh our
NHRC do not have any such examples of achievement into its hands.

B. NHRC and Limon's Case: A Test of its Strength and Weakness

The recent high-profile case of Limon Hossain is an exemplar of what NHRC can and cannot do
in Bangladesh. In Limon's case, the Commission has employed its full strength and played a pro-
active role to save Limon and bring to light the excesses of law enforcing agencies. Notably,
Limon-a college student—was shot at his leg by RAB accusing him of a crime and claiming that
he was shot during a gun fight. Later on, it was revealed that he was unarmed, and the event of
shooting on his leg was a deliberate and cool-headed action of RAB. NHRC suo motu took up the
case and asked the government to investigate the matter but still there have been no substantial
progress in inquirye2. Due to persuasion and active involvement of NHRC, one case against him
was dropped. NHRC further took up the

task of providing legal assistance and other supports to Limon along with another human rights
NGO, named Ain O Shalish Kendra (ASK). In spite of vigorous initiative of NHRC to fight for
Limon and considerable amount of media coverage, Government has not relented; moreover it
firmly supported the impunity of the law-enforcing agencies, and even filed further cases against
Limon.

The strategy of NHRC was composition of high profile committee which sought investigation-
reports from government. The vapid role of government in response to report was substantial.
But the Commission could ask for judicial enquiry directly without involving government as per
the authority provided by section 18 of NHRC Act, 2009. Moreover, NHRC was enervated to
support Lemon's mother in the continuation of her case against RAB officials. The Commission if
any case is filed may help out to get compensation, become a party to the suit and it could
support victims and witnesses via legal aid%2.

In another complaint where a complainant claimed that his son Nur Alam Babu was killed by
RAB, NHRC requested the concerned Ministry to set up an investigation committee in order to
send a report to the CommissionZL. After several follow-up to form the committee and send the
report, the Committee ultimately found RAB accountable and ordered the police headquarters to
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file case and take disciplinary actions. Despite having developed a positive sign of response, the
government is not willing to punish the perpetrators. The complaint of Asian Human Rights
Commission (AHRC) in Hong Kong is handled by the Commission cautiously and government
remains silent in spite of much influencezz,

In a child rape case in Prevention of Repression of Women and Child Tribunal, it granted bail
of the rapist on the ground that he will marry the victim. One private organization named CCB
Foundation in order to support the victim complained to NHRC and filed a writ in HCD
challenging its activities. But the Commission did not pay heed to the repeated requests of CCB
Foundation. Rather, it pointed out that the area is out of the jurisdiction of the Commission as
per section 12(2)(a) of the said Act. The HCD issued rule nisi against the Commission as to why
silence of the commission shall not be declared invalid. In two Indian cases, the court expressed
that the offence of rape is a serious human rights violation and hence will fall within the
jurisdiction of NHRC. It also opined that the concept of

human rights cannot be straitjacketed within narrow confines as it is wide enough to admit
certain degree of fluidityZ3.

C. Evaluating NHRC's Activism

No doubt, the attempt of the commission to pressurize the government to respect human
rights norms works as a check on the government and promotes accountability. Added with the
role of NGOs and civil society to act as pressure groups, the step of NHRC is considerable. But if
we take into account the history of interrupted democracy and crude partisan politics including
political user of government machineries, ane cannot overestimate the token activities of NHRC.
Independence of NHRC is imperative if it is to leave any mark of its activities ensuring
government's accountability.

In a situation of police brutality to vandalize the houses of villagers in 2002, Asian Indigenous
and Tribal People's Network (AITPN) complained to NHRC in India to investigate the matterzs,
The referral of the Commission to State Government of Assam regarding investigation and
government's issue of show cause letter to the Superentendent of Police (SP) and also SP's
imposition of liability to the villagers demonstrate that government's reliance on SP without
further investigation is clearly against the principle of natural justice. The comment of AITPN is
worth mentioning which noted as regards investigation process that: “Such a bizarre procedure
where the accused can act as judge and jury of his own conduct is unfair, unreasonable, unjust
and unacceptable...Such travesty of justice will continue unless the NHRC is able to conduct
independent investigation and it completely relies on the report of the alleged perpetrators”z,

What factors are important to become independent is a fundamental question. The method of
appointment of its members, their tenure and financial independence are vital concerns in this
respect. That the Select Committee is tremendously dominated by the government officials in the
appointment procedure means that an independent outsider such as human rights activists and
experts is a mustze, The newly appointed Chairman, Mr. Kazi Rezaul Hoque, Former Secretary as
well as ex-member of the Commission (two terms) took charge on 2nd August, 2016. As per
section 6(3) of the 2009 Act, no chairman or member of such Commission could
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function more than two terms. In that case, the provision of law with regard to appointment of
member or chairman has not been followed accordingly. Since the appointment was challenged
on this ground via legal notice, it's a matter of time to see how long he can perform his function
as a Chairman. Assurance of funding to NHRC is another yardstick which, if not guaranteed,
works as a barrier to their pro-active powersZZ. In response to critic for EJK, government has
directly warned NHRC not to go beyond its limit which exhibits a significant constraint of the
commissionZg.
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Although the good personal image of the ex-Chairman to the CommissionZ2 as a renowned
human rights activist and his urge for fairness and independence stimulated the institution to a
great extent, the public image of the NHRC is diminishing because of its dismal success in the
face of the government's arrogance and culture of impunity. To address the corruption and the
government's tacit support for EJK, NHRC has to face a tough time with huge hurdles. It is only
recently that NHRC has started raising its voice directly on the occasion of a visible contravention
of human rights.

The data from various sources demonstrates that EJK of LEAs has been declining gradually.
The Chairman of NHRC and that of the Law Commission of Bangladesh believe that credit must
be given to NHRC for such decline?, But the public perception on such decline is different. One
reason of such decline may be the present political culture and its adverse and invisible impact
on independent institutions such as NHRC. Apart from that, the continuous persuasion of
international communities and the human rights organizations might have played a crucial role in
such decline. Still, given the history of two coup-d’‘états interrupting our democracy, raw political
culture of enjoying and employing power etc. the recent activities of NHRC succeeded to draw
considerable public attention. Since even under the Paris Principles, NHRC are not to have
prosecutorial power, bringing transparency to the problem is an achievement, though formal
finding would strengthen this achievement. The government's respectful reply to its claims is
also considerable. While this is not enough, it is the NHRC that has played as the primary force
criticizing extra-judicial killing in Bangladesh. If NHRC were equipped with all the armories of
such a commission on par with developed countries, it could contribute even further in stopping
extra-judicial killing in Bangladesh.
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VI. CONCLUSION AND RECOMMENDATION

Being at its nascent stage, NHRC in Bangladesh started its journey with colossal challenges
and inspirations as well. Besides the specific challenges facing NHRC, it is a matter of bigger
political culture that debars institutionalization of human rights organizations. Unless
accountability is taken as the inextricable part of the governance process, watchdog institutions
controlled by government cannot go very far.

Allocation of budget from public funds must be unconditionalt. The internal independent audit
is the best mechanism to ensure financial independence since government audit might dilute the
autonomy and capacity of the Commissiongz,

The inclusion of independent civil society members, in particular human rights activists and
experts, in the Select Committee of NHRC is a precondition to the effective functioning of the
Commission as a whole23. Specifically, apart from political and financial independence, lack of
adequate manpower and other logistic supports are big hurdles. Some capable and inspiring
volunteers may help contributing to efficient staffs in NHRC whose functions will be to collect
information regarding violation of human rights from various sources. Since government sees
NHRC as a means to placate international and domestic critics, accessibility of the aggrieved
person to the Commission by way of dissemination of information and knowledge regarding
availability of the Commission must be visible&,

NHRC should be vested with investigative power suo motu over disciplined forces as wellgs,
Providing wide investigative power to NHRC will help combat the culture of impunity and will
promote accountability of public institutions. Duly empowered, the Commission can gradually
bring about qualitative changes in the law enforcement process of the country. Of course, the
actual implementation of the outcome of investigation will depend on the sanctions of the
governmentEs,
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Formation of NHRC in a transitional democracy can be a catalyst of limited governmentgz. As
Bangladesh falls into this category, NHRC along with other NGOs can play a vital role in ensuring
human rights for the vulnerable massesgs. If NHRC can compel government to come over the
culture of impunity, it will be a great achievements2. Reforming the existing Police Acts and
Regulations is a need of the hour2e. Presumably, political willingness, commitment of government
to respect democratic values is a prerequisite for NHRC to become independent. The presence of
a sensitive, strong and pro-active Commission is not only conducive to the protection and
promotion of human rights but also for the strength and stability of the government. The more
government realizes the urgency, the better for Bangladesh's democracy.
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