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Role of Trips in Transfer of Environmentally Sound Technologies to Developing
and Least Developed Countries

by
Mohammad Umar-
PREFATORY

Environment degradation and climate change are the burning issues of the present
world. Various studies have shown the devastating effect that climate change can have
on the global population. Especially, the developing and least developed countries
(LDCs) stand most vulnerable to any harm that can ensue out of the unplanned rush
for development at the cost of environment.t This is mainly because any effort to pull
out the poor communities out of poverty is necessarily resource and energy intensive.
However, with the scientific and technological advancements a sustained growth can
be expected in poor countries without any compromise with the pace of their
development. It is an established fact that the “technology plays a pivotal role as
means of implementation in efforts to address contemporary global challenges and to
move towards sustainable development.”2 In fact, as far back as 1972, Principle 18 of
the Declaration of the United Nations Conference on the Human Environment
(Stockholm
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Declaration) proclaimed that science and technology can and must be used to the
identification, avoidance and control of environmental risks for the common public
good.? It was seen as means to achieve the Principle 3 objective that espoused
maintenance of earth's capacity to produce vital renewable resources.2

Today, statistics show that most of the environmentally sound technologies (ESTs)
patented under the Patent Cooperation Treaty 2(from 2008-2010) belong to
governments and multinational corporations (MNCs) of the developed countries.t
Therefore in the milieu of ongoing churning regarding environment protection at a
global level it becomes crucial to analyze the ramifications of Intellectual Property
Rights (IPR) regimeZ on the fair transfer of technology (TOT) which is often stipulated
as an important clause in most of the major multilateral environmental agreements
(MEAS).

Most of the issues that arise out of the friction between the TRIPS Agreement and
ordinary TOT extend mutatis mutandis to the Transfer of Environmentally Sound
Technology (TOEST). It is just that TOEST has got more impetus in the recent times
due to the global push for green technology sharing to meet the growing challenges of
the climate change. There are more than eighty international agreements and legal
instrumentsg which have a bearing on TOT/TOEST and a general need to facilitate
TOEST so as to aid in the fulfillment of the requirements of developing countries of
getting technical, institutional and financial assistance to address climate change
consequences has been reiterated in various extremely important MEAs such as —
Montreal Protocol,2 the United Nations Framework



® SCC Online Web Edition, Copyright © 2019
SCC Page 2 Thursday, November 14, 2019
W Printed For: Mr. tarun sirohi, Dr. RML National Law University
SCC Online Web Edition: http://www.scconline.com

The surest wayto legal research!

Convention on Climate Change (UNFCCC),2 Convention on Biodiversity,.L Agenda 21
of Rio Conference,12 Kyoto Protocol,i2 outcome document of United Nations Conference
on Sustainable Developmentit etc.

Also, there are special arrangements made as a follow up to these agreements
which are aimed at facilitating TOEST amongst the agreeing nations. Establishment of
Green Climate Fund,is Technology Transfer Framework,. Climate Technology Centre
and Networkl? etc. are the cdassic examples of efforts made by the countries
(developing and LDCs in particular) towards making the process of availing TOEST in a
more easier and affordable way.

So much done, yet there has been a surprising silence in these negotiations about
the direct role of TRIPS as a global IPR regime in hindering the purported method of
TOEST. The focus has been more on government actions such as “fair trade policies,
removal of technical, legal and administrative barriers to technology transfer, sound
economic policy, regulatory frameworks and transparency etc.”,!2 and less on
commitments and flexibilities envisaged in TRIPS. IPR issues are roped in to the
extent of balancing the rights and obligations of the patent holder and acquirer but it
does not go beyond that.

The paper shall briefly discuss the real meaning of TOT (which is substantially same
for TOEST) and then move on to discuss the role of TRIPS in TOEST and issues
involved therein. Finally, the paper shall end with
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conclusions and suggestions which shall include role of institutions as well as desirable
normative adoptions in the TOEST debate.

I. MEANING OF 'TRANSFER OF TECHNOLOGY'

TOT should not be assumed as a physical transfer of the equipment only. It has
much nuanced connotations to it. A general consensus has been that any workable
definition of technology transfer must be functional rather than formal.12 To that effect
United Nations Draft International Code of Conduct on Transfer of Technology, 1985
defines TOT as — “the transfer of systematic knowledge for the manufacture of a
product, for the application of a process or for the rendering of a service and does not
extend to the transactions involving the mere sale or mere lease of goods.”20 When we
specifically talk about TOEST, Chapter 34 of Agenda 21 which was one of the
documents adopted in the United Nations Conference on Environment and
Development, 1992 has following to offer—

“"Environmentally sound technologies are not just individual technologies, but
total systems which include know-how, procedures, goods and services, and
equipment as well as organizational and managerial procedures. This implies that
when discussing transfer of technologies, the human resource development and
local capacity-building aspects of technology choices, including gender-relevant
aspects, should also be addressed. Environmentally sound technologies should be
compatible with nationally determined socio-economic, cultural, and environmental
priorities."2L (Emphasis supplied)

Thus, it becomes clear that TOT/TOEST does not happen in an instance, rather it is
a process that starts with an intention to share the technology and ends at-least with
capacity building of the acquiring country. Unfortunately, as we shall see when TRIPS
and TOT interact, capacity
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building stands utterly compromised in the clamor of the exclusive rights of patent
holder.

II. SHRINKING SPACE FOR NON MARKET MECHANISMS

Non-market or informal mechanisms of acquiring technology are those which are
not based on — trade in capital goods or technological inputs, foreign direct
investment and sharing of technology licences between different companies for
different objectives. They are mainly informal and involuntary transactions which do
not necessarily accrue any incentive to the patent holder. Two of the most commonly
deployed non-market mechanisms are imitation?2 and reverse engineering?s. Mostly
developing countries and LDCs use these mechanisms to bypass the cost of technology
transfer given their weak bargaining power when they are put to directly negotiate
with the powerful MNCs. Though, the unfortunate part is that these countries are
losing the policy space for exercising these non-market mechanisms due to the
increased expansion and adoption of TRIPS.2%2 It happens because TRIPS does not
allow the needy countries to have a freedom to use these options that the developed
countries had themselves previously used to utilize the technological learning and
adaptation of foreign technologies during their transitional period of development and
industrialization.22

In this background, a look at the recent past becomes critical so as to map the
technological development of most of the developed nations in the absence of TRIPS.
Two arguments flow from here — firstly, TOT with less stringent patent norms is not
something that developed countries are obliged to do as a matter of charity, rather, it
is a form of compensatory justice extended to the formerly colonized territories by the
colonizers;2t secondly, as pointed out in the previous paragraph, before the advent of
TRIPS developed countries deployed non-market mechanisms extensively in their
technological growth. If we consider East Asian nations' transition from

developing to developed nations we have two classic examples of Japan and Korea,
who by pursuing liberal IPR policies till late 1990s grew exponentially from crude
imitators to creative imitators and finally as knowledge-based innovators.2Z

Also, the vocabulary of the non-market mechanisms related to TOT/TOEST is deeply
problematic. Imitation and reverse engineering in their literal sense suggest
something unethical and devoid of good faith. This has lead to a parallel perception
that such practices are not legally sound. For instance, imitation suggests a sort of
counterfeiting which it is not essentially so; rather, it is mainly a method of absorbing
technological innovations which every country adopts at different stages of
development.28 Unfortunately, since it has become a custom, changing the vocabulary
is not possible now. However, perception can be worked upon and sooner we realize
that imitation and reverse engineering are not ‘bad’ per se better it is for the
international community.

Next, the question arises that why do developing countries and LDCs need non-
market mechanisms to ‘catch up’ with the developed world?22 Answer to this lies in
two capacity theorems of — ‘affordability’ and ‘absorption’. Socioeconomic conditions
in an LDC or a developing country often render it incapable of affording highly priced
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technologies owned mainly by MNCs incorporated in developed world. Also, in deals
like ‘turn-key packages’ wherein no opportunity is given to the recipient country to
select only the parts of the package that they actually need, countries end up paying a
severe price.22 Due to the fact that foreign firms retain the full responsibility for all the
activities ancillary to TOT/TOEST like ‘conducting the feasibility studies, providing
consultation, project design, project construction, equipment installation,
commissioning, operation and maintenance’, recipient countries stand totally
uninvolved in the process and such non-participation of local staff in the technical
aspects lead to zero development of local capabilities and skills.2L

Given the fact that principles of international environmental law have it in their
fundamentals that states should work mutually towards the cultivation of endogenous
capacity building that leads to ‘improving scientific

understanding through exchanges of scientific and technological knowledge, and by
enhancing the development, adaptation, diffusion and transfer of technologies,
including new and innovative technologies’,22 and that developed countries are obliged
to ‘take all practicable steps to promote, facilitate and finance, as appropriate, the
transfer of, or access to, environmentally sound technologies and know-how to other
Parties, particularly developing country Parties’,22 it becomes imperative for us to
weigh, more than the binding (ness) of the agreements (TRIPS and environmental
conventions/agreements), the sacrosanctity of them. Going by the objectives
underlying the principles enshrined in global environmental conventions the
reasonable way to realize those objectives appears to be that of allowing informal
mechanisms to continue at-least till the leveled indicators of growth are achieved.

Therefore, it is submitted that non-market mechanisms form a very crucial method
of technological development for developing countries and LDCs. Pushing towards
formal mechanisms when these countries are not in a position to operationalise them
may lead to a prejudiced situation of technology transfer which may only serve the
interests of the countries or MNCs owning advanced technologies. Having said this, the
idea is not to propose a complete dis-incentivisation of the patent holders. It is right
that in today's world royalty is a norm and it is so much internalized that we cannot
afford to go back in those times when researchers accepted grants as ‘necessary evil’
and any demand of royalty for technology development was considered a taboo.3¢ The
idea in fact is to balance the rights and obligations of the recipients and the
transferors; and this balancing is not too difficult provided we have a collective will to
arrive at a consensus. This bridging forms a substantive text of many multilateral
environmental treaties including UNFCCC,32 Agenda 21 of the Rio Conference,it Kyoto
Protocol,22 Montreal Protocol,28 Copenhagen Accord3® etc. In a sad travesty however
(for the reason that TRIPS is not substantially roped in any of the multilateral
environmental negotiations related to or having a bearing on TOEST) objectives of
TRIPS as articulated in Article 7 of its text strikes the finest

balance between the IPR rights and needs of the developing countries and LDCs. It
says—

“The protection and enforcement of intellectual property rights should contribute
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to the promotion of technological innovation and to the transfer and dissemination

of technology, to the mutual advantage of producers and users of technological

knowledge and in a manner conducive to social and economic welfare, and to a

balance of rights and obligations."*® (Emphasis supplied)

It thus becomes clear that the motive of TRIPS is not to be biased towards a
particular group of international community; rather it aspires to maintain the right
balance between the interests of the parties. Article 8.2 further accentuates this
philosophy when it provides explicitly for ‘appropriate measures’ that can be taken to
deal with any sort of abuse of intellectual property rights by the patent holder that
leads to adversely affect the international TOT.. The problem however lies in
ambiguities of the scope and content of some of its other key provisions,
misconstruing of which leads to an anomaly of unfair method of TOEST. The paper
shall now discuss the issues related to those provisions and also the tacit concepts
underlying them.

III. TRIPS PROVISIONS — IMPACT AND ANALYSIS

A. Article 66.2

If Article 7 (discussed above) sets the goal for TRIPS, Article 66.2 purports the
manifestation of those goals by stipulating that the — ‘developed country members
shall provide incentives to enterprises and institutions in their territories for the
purpose of promoting and encouraging technology transfer to least-developed country
members in order to enable them to create a sound and viable technological base’. By
a plain reading of Article 66.2 it becomes certain that the word ‘shall’ does not imply
any optional choice of not abiding by the provision. Nevertheless, until the happening
of Doha Conference in 2001 the provision remained inoperative due to the lack of
specific monitoring and implementation guidelines. Doha Conference mandated the
TRIPS Council to devise a mechanism for the implementation
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of Article 66.2%2 subsequent to which on 19 February 2003 the Council adopted a
decision stating that — ‘developed country Members shall submit annually reports on
actions taken or planned in pursuance of their commitments under Article 66.2'.42
However one of the studies commissioned by United Nations Conference on Trade and
Development (UNCTAD) and International Centre for Trade and Sustainable
Development?t made some critical observations regarding the practice of reporting by
the developed nations. Along with pointing out the irregular submission of reports, the
study pointed out that the reports submitted ‘do not provide sufficient evidence’ to
assess whether the incentives have been additional and beyond ‘business-as-usual’.2>
Also, out of the several programmes and policies reported only 31 percent specifically
targeted LDCs and even out of that one third programmes do not actually promote
TOT.26

Apparently so, it can be deduced that Article 66.2 has multiple shortcomings as far
as its implementation is concerned.iZ Ritualistic and non serious approach of the
developed world towards the compliance with this particular provision has received
flak from LDCs and developing countries alike. Moreover, what intrigues most of the
scholars of this field is the direction that this debate has assumed. For some the
current plank and pace of concerted efforts towards operationalising Article 66.2 is the
ultimate solution while for others it is insufficient and they go to the extent of
enquiring about the possibilities of the application of Global Administrative Law for its
enforcement.2& Amidst all these suggestions however, it is important to point out a
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very critical linkage of TRIPS with the currently outmoded UNCTAD Draft International
Code of Conduct on the Transfer of Technology, 1985(COC).22 It will not be an
exaggeration if we say that this COC formed the ‘conscience’ of the fair process of TOT.
Though not discussed in specific applicability, its rationale extends to present times’
TOEST as well. It was a product of long drawn negotiations between G77 and OECD
countries in which G77 succeeded in identifying some crucial restrictive trade practices
that MNCs till date continue to follow. Grant back
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provisions, provisions requiring the acquiring party to refrain from challenging the
validity of patents, exclusive dealing, restriction on research, price fixing, restriction on
adaptation (of the imported technology to local conditions or introducing innovations
in it) etc. were categorically identified within the COC to put a check on then ongoing
‘technological colonization’ as some scholars called it.22 Unfortunately though, the
spirit of COC was gradually lost because of its non-binding nature and the arguments
of OECD countries during the time of negotiations continued to prevail as norms of the
practices governing TOT/TOEST. The only place where COC spirit is still to an extent
reflected is in the text of the outcome documents of international environmental
conferences. But, the tragedy of non inclusion of TRIPS in TOEST debate perpetually
revives the chauvinistic cannons of negotiations like ‘freedom of contract’, ‘freedom of
choice of law and forum’ etc.2L It is no genius to construe that by any analysis these
cannons are detrimental to the interests of developing countries and LDCs because of
a much weaker bargaining chip that they possess.

B. Compulsory Licensing under TRIPS: Can Generic Drug Analogy Apply to
TOEST?

Compulsory Licensing (CL) is one of the most contentious yet most frequently
invoked flexibilities under the TRIPS agreement. Through CL, member countries within
their domestic jurisdiction can allow someone other than the patent holder to produce
the patented product or process without the consent of the patent owner.22 It thus
opens the door for employment of non-market mechanisms like imitation and reverse
engineering. This is deemed justified on the grounds of public need and is backed by
the rationale that government intervention to break the shackles of monopoly is legal
if the IPR holders do not make technologies available in the public interest.22
Pharmaceuticals are one such public interest area in which Article 3122 (from which
legality of CL is derived) is frequently invoked by the developing countries and LDCs.

However, the luxury of invoking Article 31 is available only to those countries which
can afford to adopt non-market mechanisms of developing generic drugs. For those
who are incapable of that, Article 31 stands
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meaningless. For them, the only option (other than parallel imports) that remains is of
importing generic drugs from the countries where compulsory licence is already
granted. Before 2003, the countries practicing CL who were sought to export generic
drugs by the needy countries could not export because they were bound by Article 31
(f) which allows the issuance of compulsory licence only if its ‘use shall be authorized
predominantly for the supply of the domestic market’ of the member country.22 This
left needy countries totally helpless because they could not render basic generic drugs
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at affordable rates to meet the health needs of their population. To deal with this, on
14t November 2001, Doha Declaration on TRIPS Agreement and Public Health
instructed TRIPS Council to ‘find an expeditious solution to this problem’ and report to
General Council.22 It came to be known as ‘Paragraph 6 issue’ because of its
placement in the text of the declaration. General Council thereupon, in 2003 Cancun
Ministerial conference came up with a decision that Article 31(f) obligations shall be
waived for the export of pharmaceutical products produced under a compulsory licence
to the developing countries and LDCs.2Z Though initially this decision was interim and
provisional, nevertheless, it was agreed to be made permanent in 2005 General
Council meeting.5&

The intriguing question that arises after this discussion is that whether the rationale
of making generic drugs available to needy countries by way of TRIPS amendment can
be extended to TOEST as well?32 The handicap of ‘incapability’ of developing countries
and LDCs in manufacturing generic drugs applies in equal proportions to TOEST also.
Now since Article 31(b) of TRIPS allows CL ‘in the case of a national emergency or
other circumstances of extreme urgency or in cases of public non-commercial use’,8¢ it
can be debated whether environment, which has wide ranging effects on human
health and overall well being and which is degrading with dangerous pace, can qualify
as ‘a national emergency or other circumstances of extreme urgency’?8L Also, by
further extension, can needy countries avail the export of ESTs from the countries
where compulsory licence is granted? The debate has just started to pick up and is at
a very nascent stage but
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it will be interesting to see how it takes shape in times to come. It is still a long way
to go before we bring TOEST under the ambit of CL; nevertheless, it will be requiring
another TRIPS amendment which is not a very easy feat to achieve.

CONCLUSIONS AND SUGGESTIONS

Few certain conclusions can be drawn from the foregoing discussion. Firstly, the
process of TOEST is more vitiated in comparison to ordinary TOT for the reason that
the impact of the TRIPS Agreement is hardly discussed in multilateral environmental
forums and thereby, it all leads to a flawed perception that well drafted inclusions of
TOEST obligations for developed countries within the outcome reports of global
conferences would suffice. Secondly, TRIPS already applies to all the developing
countries and will eventually apply to all the LDCs as well and this will ensure that non
-market mechanisms of TOT/TOEST are scuttled to become negligible. These
mechanisms are life savers for the countries whose socioeconomic conditions render
them incapable to enter into a direct contract with the patent holder of green
technology given their weak bargaining power and restrictive trade practices of the
patent holder. This coupled with the fact that they are often also incapable to develop
the technology indigenously and unlike pharmaceuticals they cannot waive Article 31
(f) of TRIPS to avail the relevant EST from an exporting country with compulsory
licence, makes the situation worse. Thirdly, Article 7 read with Article 66.2 and Article
8.2 clearly gives us an impression that TRIPS should not necessarily be taken as a
boon for technology developers only. Rights of the technology acquirers are also
respected equally in the philosophy of TRIPS. Nevertheless, lack of sophistication in
negotiations and collective-will render these provisions soft and regime strengthening
provisions hard and operational. A good manifestation of it can be seen in an uneven
reporting system that has been formulated to deal with the crucial issue of TOT/TOEST
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to LDCs.

In this backdrop, following are the few suggestions which can serve towards
strengthening of the voice of developing countries and LDCs in matters related to both
ordinary TOT and TOEST—

1. Desired role of UNCTAD — UNCTAD 2011 reporté2 pointed out that a range of
important issues like technology transfer and restrictive trade practices which
directly concern the interests of developing countries and LDCs ‘*have fallen down
the negotiating agenda at the international level or disappeared altogether’.
Further, the latest report of UNCTAD on Trade and Development emphasized that
‘the IPR regime should allow as much margin as possible for the
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absorption and diffusion of acquired technologies’.®2 These observations coupled with
the fact that it was UNCTAD only which lead the drafting of COC gives us a sense that
it still remains one of the strongest voices of the poor countries in international arena.
However in the recent times some scholars have increasingly voiced a concern that
UNCTAD is losing its direction and spirit as a guardian and defender of the
development principle and perspective and in a way trying to ‘'mature’ into an agency
seeking ‘consensus’.&t Trade and environment interaction and reviving and making the
COC binding in nature remains two largely vacant areas waiting to be seized by a
leader. UNCTAD can be that leader and this hopefully will ensure a fairer mechanism of
TOEST.

2. Sound TOEST within the TRIPS framework— 1t should be realized that
environment today is as crucial as health. Pharmaceuticals have already made
their way to find an exception in Article 31(f) of TRIPS. It is only a matter of time
when environment will be taken equally seriously and flexibilities that are
extended to pharmaceuticals will be available for ESTs as well. Also, there is a
crying need for effective implementation of Article 66.2. As Carlos Correa puts it
in one of his researches for UNCTAD — ‘The concept of ‘transfer of technology’ for
the purposes of compliance with article 66.2 must be clarified by WTO, so as to
make clear that developed countries’ governments must provide incentives for
the transmission of IPRs and non-IPRs protected technology...”.&2

3. Inclusion of TRIPS debate in Multilateral Environmental Agreements — This is one
of the most urgent things to do. As already pointed out, in MEAs IPRs are
included very vaguely in the context of ‘balancing rights and obligations’ of the
right holder and developing or least developed countries. No concrete reference
to TRIPS is made when it comes to the issue of TOEST.%& This makes it as
ineffective as Article 66.2 of TRIPS itself. In upcoming Conference of Parties
Meeting in Paris in 2015, it can be hoped and expected that while the countries
will look for a binding instrument on climate change, issue of TOEST and TRIPS
ramifications on it will not be left out.
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