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Development and Participation Under the New Land Acquisition Legislation: A
Paradigm Shift or A Safety Valve

by
Amita Punj-

Development, people and property constitute three vertices of the golden triangle
exerting mutually divergent pulls on the land acquisition law in India. The colonial
legislationt that continued unchallenged for approximately three decades even after
independence gradually came under severe pressure for the developmental approach it
gave effect to as well as displacement, destruction and consequent impoverishment it
caused not only of people subjected to it but many more that it completely ignored
resulting in the enactment of "The Right to Fair Compensation and Transparency in
Land Acquisition, Rehabilitation and Resettlement Act” (hereinafter referred to as
RFCTLARR Act). The Act may be hailed as ushering a new era in the chequered history
of land acquisition in India. This is apparent from the preamble of the statute which
inter alia seeks to ensure humane, participative, informed and transparent process of
land acquisition; provide fair and just compensation, rehabilitation and resettlement of
affected families and seeks to ensure that the cumulative outcome of compulsory
acquisition should be that the affected persons become partners in development. The
potential of the legislation to ensure participatory land acquisition in which people
(specifically affected families) become partners in development and thus secure
“improvement in the social and economic status”2 of affected families may be viewed
as constituting a paradigm shift in terms of moving away from the axiom “no vikas
without vinash.”2 It is therefore necessary to analyse the provisions of the legislation
which are envisaged as performing this laudable task in order to assess whether and if
so the degree to which the legislation secures participation and the shift from “no
vikas without vinash” to “sabka saath sabka vikas” without any vinash. The evaluation
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the aforesaid would then indicate whether the legislation marks a paradigm shift or
just offers a safety valve to maintain the status quo.

For this purpose the paper delves into the notion of development prevalent in India
since independence, its impact on people and the notion embodied in the new
legislation to determine whether the new legislation constitutes a paradigm shift.
Secondly, it evaluates the nature and extent of participation of people envisaged in the
legislation and its potential in moving towards more humane and participatory
development in India.

DOMINANT APPROACH TO DEVELOPMENT IN INDIA

Like the most post-colonial societies India too, after independence, embarked on
the coveted path to development. The fundamental feature of the notion of
development adopted in India after independence and which has been pursued
unabated for the past more than seventy years, despite gradual inclusion of other
concerns? into the peripheries of this dominant feature, has been the primacy of
economic growth. Focus on economic growth as the development strategy is however
not specific to India but constitutes part of the global discourse on development
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especially after the Second World-War and was adopted as the future agenda by a
large number of post-colonial nations.2 The reasons for the choice of this particular
approach to development adopted by most post-colonial states can be traced back to
the works of Arthur Lewis and W.W. Rostow and peculiar political configuration of the
world after the Second World-War. Lewis described economic development in terms of
the relationship between two sectors in a country viz., capitalist and traditional over
time.& Traditional sector, according to Lewis, is a system of subsistence agriculture
that does not generate investible profits but acts only to sustain its current condition
whereas the capitalist sector through reinvestment of profits is dynamic one which
moves the social system forward.Z The expansion of the capitalist sector depends on
drawing of labour from the subsistence sector which is seen as contributing towards
long-run growth.& Finally when the entire surplus labour of the traditional sector gets
absorbed into the capitalist one,
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the latter will dominate the economy and will be self sustaining.2 Similarly W.W.
Rostow focuses on the transition of a traditional society into industrialized developed
countryi® moving through the stages like traditional society, preconditions for take-off,
the take off, the drive to maturity and finally the age of high mass consumption.

The dominant approach to development based on the paradigm of transition from
traditional economy dependent on subsistence agriculture to industrialised economy
necessitated economic growth through industrialization, infrastructure creation and
increased use of science and technology. This approach that has prevailed for the last
seventy years is amply reflected in the plan documents. The following statement by Pt.
Jawaharlal Nehru, the pioneer of the process of development in India epitomises the
entire approachit;

We are trying to catch up, as far as we can with the industrial revolution that
occurred long ago in the western countries.

Nehru also once remarked that “there can be no planning if such planning does not
include big industries.”2 The first five-year plan while recognizing that development
planning is an “all embracing process which cannot be compartmentalized, the accent
of endeavour under present conditions in India has to be on economic development.”2
It also recognized that the high rate of capital formation has been a common feature
of almost all the developed countries during the period of expansion and further held
that “the under developed countries which make a late start have to aim at
comparable development within a briefer period.”:2 In the successive plans one finds
the goal of economic growth reiterated.i=

The ideology of development aiming at economic growth through industrialization
and infrastructure development whether spearheaded by the public sector or the
private in the pre and post liberalization period respectively, necessitated control over
land for the same and involved consequent displacement of people living in those
areas. Destruction of lifestyles, habitat,

displacement, impoverishment, disarticulation, breaking down of social and economic
networks etc has been imposed on masses of India ever since independence. The four
integrated steel plants set up in Durgapur, Rourkela, Bhilai and Bokaro alone displaced
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over 1,25,000 people.tt 21.6 million were displaced on account of dams and canals;
2.1 million on account of mining and another 2.4 million were displaced for setting up
industries.’Z UN working group on human rights in India in a report released in 2012
estimated that 60-65 million people got displaced in India on account of development
projects since independence,’2 which means approximately 1 million people being
displaced every year. Draft of Government's national policy on rehabilitation admits
that almost 75% of those displaced since 1951 still await rehabilitation.i2 An expert
group constituted by the Planning Commission has also noted thus:22

the development paradigm pursued since independence has aggravated the
prevailing discontent among the marginalised sections of the society ... the
development paradigm as conceived by policy makers has always imposed on these
communities ... causing irreparable damage to these sections. The benefits of this
paradigm have been disproportionately cornered by the dominant sections at the
expense of the poor, who have borne most of the costs. Development which is
insensitive to the needs of these communities has inevitably caused displacement
and reduced them to a sub-human existence In the case of tribes in particular it
has ended up in destroying their social organisation, cultural identity and resource
base... which cumulatively makes them vulnerable to exploitation...
Gradually, the issue of displacement which had remained unarticulated for decades
made its way into the political arena either through government notifications,
legislations at the state level around mid 1970s2L and eventually

the people's despair manifesting itself in mass movements and protests, which
assumed enormous proportions both in terms of their spread and intensity in the
current millennium.22 In the process the Land Acquisition Act, 1894 which was mostly
invoked to acquire land came under severe pressure not only on account of the
magnitude of displacement23 but also the deficiencies in law to adequately address the
issues arising out of displacement.

The dominant ideology of development guided by growth based on large scale
industrialization, infrastructure creation and urbanisation holds a promise for a good
future only for a few as it itself thrives on the destruction of ways of life of all those at
whose cost industrialization occurs. Development (vikas) and destruction (vinash) thus
appear as Siamese twins within the dominant ideology of development. It may be in
tune with the utilitarian ideal of greatest good for the greatest number rather than
entailing greatest good for all. In the context of development some scholars consider
displacement as a consequence of struggle for control of natural resources, entailing a
transition of these resources from “being the life support system of the community
and from an informal economy to individual and corporate ownership of the formal
capitalist economy.”24¢ Further compensation, rehabilitation and resettlement through
which the destructive effects of displacement are sought to be addressed under the
RFCTLARR Act lack the potential to even completely undo the effect of displacement,
the possession of potential of such redress to forge a partnership between
development and the displaced remains a far-fetched thought.

RFCTLARR ACT: THE VISION OF DEVELOPMENT

“Industrialisation”, “development of infrastructural facilities” and “urbanisation”2=
stand as pre-legitimated grounds for which land may be acquired under the RFCTLARR
Act. Development as a move from subsistence agriculture to industrialised developed
capitalist economy as put forth by
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Rostow provides the theoretical basis for such an approach. In the modern context it
legitimises transfer of land from agriculture to industry without any general
prohibition. The only restriction that is imposed is with regard to irrigated multi-
cropped land save as a demonstrable last resort under exceptional circumstances.2%
Even such a limited restriction with regard to acquisition of irrigated multi-cropped
land has been subjected to amendment under the two ordinances issued with respect
to the RFCTLARR Act.2Z

Embedded in the legitimacy and justness of the dominant notion of development
the Act aims at making the process of acquisition of land “humane, participative,
informed and transparent.”22 However, what cannot be lost sight of is the notion of
eminent domain on which the legislation is based. The valid exercise of the power of
eminent domain has following elements:

* Power of the state to use, alienate or destroy property without owner's consent

e The property must be taken for public utility/purpose

e Payment of compensation

Owner's consent is irrelevant as far as the exercise of the power of eminent domain
is concerned. Being mutually contradictory, compulsion and participation emerge as
strange bedfellows in the legislation. The question therefore is the extent to which one
may expect participation to blossom in the womb of compulsion. Dominance of
compulsion and acceptance that development (vikas) cannot occur without
displacement (vinash) is writ large in the Act since it does not impose a prohibition on
multiple displacements. The appropriate government is only required to avoid it as far
as possible. The legislation seeks to mitigate the effect of multiple displacements
through payment of compensation that is double of that provided in the legislation.2

Secondly, the legislation could still have democratised the process of compulsory
land acquisition had it allowed for determination of public purpose itself by people.
However, following the tone set in the long title of the Act, section 2 of the legislation,
though offering an inclusive rather than exhaustive definition of ‘public purpose’
explicitly includes acquisition for

“infrastructure, projects like agro processing, industrial corridors, mining activities,
national investment and manufacturing zones, tourism and housing. Section 2(1)(c)
recognises “project for project affected families” as public purpose thus perpetuating
the cycle of displacement for settlement. All these activities stand specifically
legislatively recognised as constituting public purpose and thus having priority over
any other conceptualisation of development. Therefore development is economic
growth through industrialisation and infrastructure creation rather than for instance a
move away from commercialisation, competition into spiritual unity of mankind, the
pleasure in conservation and growth of lifestyles, traditions etc. Moreover such
recognition of what constitutes public purpose is not new as it already stood legally
recognised through the law laid down by the Supreme Court.

Acquisition of land by the state of Andhra Pradesh to make Hyderabad a “"Business-
cum-Leisure Tourism Infrastructure Centre for the State” involving development of
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infrastructure facilitating “socio-economic progress of the State by generating
revenues bringing foreign exchange, generating employment opportunities and
securing economic benefits to the State and the public at large” has been held to be
public purpose.32 The court also recognized that “simply because a Company has been
chosen for fulfilment of such public purpose does not mean that the larger public
interest has been sacrificed, ignored or disregarded.”iL Similarly acquisition of land for
setting up information technology park was held to constitute public purpose in S5.S.
Darshan v. State of Karnataka3z In Jage Ram v. State of Haryanai: the court clearly
remarked that “there is no denying the fact that starting of a new industry is in public
interest.” In Pratibha Nema v. State of M.P.3% the acquisition of land for establishment
of “diamond park” was upheld as serving the public purpose of “industrial growth of
the state.” Further the court also observed that “"Public purpose does not cease to be
so merely because the acquisition facilitates the setting up of industry by a private
enterprise and benefits it to that extent.”

Moreover with an unrestricted power of the state to finally determine public purpose
and its insusceptibility to judicial review or even in case the latter happens the
sacrosanctity that the dominant ideology of development has come to enjoy in the
perception of all the organs of the state as well as the middle and the upper classes of
society who benefit greatly out of the same, the conflicting interest of those displaced
on account of the operationalisation of this approach stands not only ideologically but
also legally determined as subservient. The same is well reflected in the observation of

the Supreme Court in K.T. Plantation (P) Ltd. v. State of Karnataka3: which is as
follows:

Acquisition of property for a public purpose may meet with a lot of contingencies,
like deprivation of livelihood, leading to violation of Article 21, but that per se is not

a ground to strike down a statute of its provisions.

In other words since the dominant ideology of development stands legally sanctified
the realisation of the conflicting interests of the displaced get circumscribed to the
extent it is possible to protect the same without questioning the former. The same is
reflected in the state's initiatives in the form of the Rehabilitation and Resettlement
Policy 2007 as well as the RFCTLARR Act.

Though the RFCTLARR Act prioritises certain public purpose it seeks to mitigate the
impact of the process of achieving the same through people's participation in the
process of acquisition to which the author now turns.

PARTICIPATION UNDER THE RFCTLARR ACT

Apart from the nature and ideological basis of the kind of development being
pursued, concerns have also been raised with respect to the process of development.
The process of development decision making is condemned as non-participatoryi&
which regards “Indian citizens merely as objects of development decisions and
programmes.”3Z Popular articulations of concerns about development decisions and the
process of decision making are either regarded as politically partisan or as anti-
development or even as anti-poor.2& Therefore Prof. Baxi opines that “development
now appears as a new theology in which democratic articulation emerges as a “sin”
against the people.”2 In keeping with the spirit of the Constitution he proposes
democratization of development decision making by at least involving mandatory
public hearings on the desirability, feasibility, economic and ecological
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impact of development projects and also provide for participation of people in
decisions regarding sites, size, safety, rehabilitation etc.%2

At the international level the idea of participation has its own discursive history.
Though participation never evolved as a competing thought in the development
discourse, however, in 1980s it emerged as a significant element in development
paradigm.i Robert Chambers questioned the development practice which due to
overemphasis on questionnaire surveys and statistical analysis missed the realities of
rural areas and were seldom able to reach the most deprived, powerless, isolated and
vulnerable people generally found at the end of the line.22 He therefore stressed the
need to put last the first by sitting, asking, listening and learning from the poor.42
Infact much before 1980s Mahatma Gandhi, in his conceptualisation of the idea of
development as sarvodaya emphasised the need to begin with the last and the
lowliest.22 It is clear that in the development discourse participation emerged as a
challenge to the top down nature of decision making in the task of development and
intended to make it bottom up. In 1986 the United Nations Declaration on Right to
Development marks a major shift in transforming the notion of participation as the
procedural aspect of development to recognising participation as integral to the idea of
development itself by defining the right to development as an inalienable right to
“participate in, contribute to and enjoy economic, social, cultural and political
development, in which all human rights and fundamental freedoms are fully
realised.”s= Participation cannot merely be viewed as an aspect of process involving
being a party to the on-going, predetermined, existing move towards development but
rather must be seen as an end in itself "where a community or group set up a process
to control its own development.”™& Mohammed Anisur Rehman holds that “participation
is a process whose course cannot be determined from outside — it is generated by the
continuing praxis of the people, by a rhythm of collective action and reflection.”4Z

Participation of people in the process of land acquisition is hailed as one of the
major highlights of the RFCTLARR Act. The Act provides for social
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impact assessment (hereinafter referred to as SIA) to be carried out by the
appropriate government when it intends to acquire land for public purpose.it
Undoubtedly the recognition of the need to conduct social impact assessment and its
operationalisation adopting variety of techniques% will provide the government with
copious datas? to better mitigate the impact on affected families provided it is carried
with the spirit that it imbibes and is matched by the adequate attention being paid to
the same while planning resettlement. However, the particular issue that this paper is
concerned with in the context of SIA is the participation of people in the process of
development. Further it also needs mention that the potential of SIA mat be enormous
but the paolitical will to operationalise the same seems little. This is borne out by the
fact that within two vyears of enactment of the legislation two ordinances were
promulgated with each one excluding the applicability of SIA over a wide range of
public interestsst i.e.

* Projects vital to national security or defence of India
e Rural infrastructure including electrification
+ Affordable housing and housing for the poor people



® SCC Online Web Edition, Copyright © 2019
SCC Page 7 Monday, November 4, 2019
W Printed For: pooja verma, Dr. RML National Law University
SCC Online Web Edition: http://www.scconline.com

The surest wayto legal research!

e Industrial corridors

e Infrastructure projects including projects under public private partnership

As part of SIA the government is obligated to “consult” concerned panchavyat,
municipality or municipal corporation at village or ward level and to ensure adequate
representation to the representatives of panchayat, gram sabha, municipality and
municipal corporation in SIA study. SIA is limited to impact of the proposed
acquisition and it maximally extends to the correspondence between the proposed
acquisition and the public purpose but does not extend to consideration of the public
purpose itself. Impact
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assessment is worded as inclusive and not as an exhaustive provision.22 Various
components of SIA specifically included in section 4 are aimed at ensuring bare
minimum acquisition,22 ensuring consideration of acquiring alternative land3t and
ascertainment of number of affected families (especially on livelihood),2> affect on
private, public, common property,st infrastructure (including public utilities),Z
assessing the cost of addressing the impact and checking it against the benefits of the
project.s& Social impact assessment is to be conducted by holding “a public hearing” at
the affected area to “ascertain the views of the affected families.”22 Once the SIA
report is prepared it is evaluated by an independent multidisciplinary expert group
which considers the SIA report on two grounds viz., whether the project serves public
purpose and whether social costs and adverse social impacts outweigh the potential
benefits.82 However considering the aforesaid even if the expert group recommends
abandonment of project the appropriate government may still proceed with the
acquisition for reasons to be recorded in writing.8t

The nature and process of SIA enshrined in the Act raise certain concerns with
regard to the participation it secures for affected people. Firstly, participation of people
to be affected is elicited only as a procedural response to external impetus of
appropriate government's intention to acquire land®2 which immediately positions the
government as developer but not the participants as developees.®2 People being
subjected to compulsory acquisition of land and compulsory displacement are not the
subjects of development but constitute the ones that are likely to be burdened with
collateral damage of development decision making by the government. Participatory
development as discussed above envisages identity of decision maker/subject of
development and participant. Those displaced on account of decisions to acquire land
cannot by any stretch of imagination be said to be in control of their own development
as envisaged in a truly participatory development. Participation in this form thus
appears to be a procedural mechanism in the journey towards an exogenously
determined end where the opinion of the displaced is sought to be elicited to be able
to mitigate

their burdens to the extent possible. Secondly, the process of SIA is set in hierarchy
with SIA report prepared by "“qualified social impact assessment partners and
practitioners” consisting of individuals and institutions®t to be evaluated by the expert
group with the subsisting overriding power with the appropriate government to go
ahead with the acquisition despite recommendation of abandonment of the project by
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the expert group. The legislation does not lay down the specific grounds on which the
appropriate government may override the recommendation of the expert group and
thus sustains and augments the sovereign power of eminent domain of the state as
against sovereign power of peoplets in independent India. Additionally, this kind of
subordinated participation legislatively re-establishes participation as what Prof. Baxi
refers to as “an embattled virtue.”s& Thirdly, participation remains constricted by the
legislative recognition of utilitarian analysis as the only touchstone to determine
Recognition of the costs and burdens (which may or may not be assigned different
weights) and their comparison brings with it the problem of non-commensurability
among the aspects being compared. This leads to convenient articulation of every
burden in economic terms irrespective of the fundamentally separate niches that social
mores, social organisation, and social intercourse and economy occupy. Fourthly, the
very recognition of an impact as burden remains dependent on social construction
whereby many burdens stand normalised and thus may constitute an impact but not
necessarily burden. Dominantly constructed popular notions of urban life essentially
being better than rural, money economy with free competition being better than any
other economic system, modern medicine and modern education as certainly having
edge over the traditional methods guarantee disempowerment through de-recognition
of the “other” or the subaltern.

Apart from SIA certain degree of involvement of people in the process of
preparation of rehabilitation and resettlement (hereinafter referred to as R&R) plan is
reflected in the legislation. Since the degree of participation is so miniscule that was
also not stated by the government of being the distinguishing feature of the
legislation. Like SIA participation of affected families in R&R is also a top down process
wherein the administrator for R&R

is required to prepare R&R scheme,%Z publicise it and discuss it in Gram Sabhas,&8 hold
a public hearing®2 and submit the draft scheme for R&R along with a specific report on
the claims and objections raised in the public hearing to the collector.Z2 The process
envisaged in the Act thus offers an opportunity to the people inhabiting the villages or
municipal areas affected by acquisition of land to voice their concerns regarding R&R.
However in the absence of specific elaborate rules with regard to R&R having been
framed by the government as in case of provisions relating to SIA and consent, the
degree to which they are mandatorily considered, reflected upon before incorporating
or dismissing them remains uncertain. Thus participation may procedurally be adhered
to but its effectiveness in determining the course and character of R&R and thus
ensuring people's control or at least their major say in their post displacement
condition perpetuates their subordination secured since the initiation of the process of
acquisition. The operationalisation of R&R in its true spirit requires raising awareness
among people. Absence of any specific provision in the legislation with regard to wide
publicity of the legislation, more specifically schedules laying down the entitlements of
affected families weakens the potential of participation. The power of any person to
challenge the award with respect to inter alia R&R rights is only an adversarial
mechanism provided generally in law which suffers from the limitations with respect to
its potential to secure entitlements of those already at the margins without the real
capacity and means to initiate and sustain the challenge while grappling with the need
to make both ends meet simultaneously. Obligation on the government to proactively
disseminate information about the entitlements under the legislation would have gone
a long way in making participation in R&R process more meaningful and effective.
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Participatory securing of rights of individuals and communities through processes like
public hearing and discussions finally stands compromised because of the absence of
participation being envisaged as a two way process listening, engaging and deciding
collectively. Provisions relating to participation in the process of R&R are just being
limited to giving an opportunity to the affected people to voice their concerns without
there being an obligation on the part of the government to engage in a dialogue and
then decide collectively and rolling back the participatory initiative to adversarial
participation in the proceedings before the Land Acquisition Rehabilitation and
Resettlement AuthorityZL.
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CONCLUSION

With the dominant notion of development based on economic growth through
industrialisation and infrastructure creation politically as well as legally informing the
constitution of public purpose in India the partnership in development envisaged in
RFCTLARR Act remains subservient to the former. The development carried on through
this process has caused havoc to those displaced for the purposes of development. The
legitimacy of acquisition of land derived from the persistence of this ideology of
development stands legally sanctified through RFCTLARR Act. The participation
envisaged under the Act in the form of SIA does not extend to the determination of
public purpose but is limited to assessment of destruction to be caused by the project,
cost of addressing the same and comparison of these costs with the benefits flowing
out of the project. Like SIA the participation in R&R remains top downwards and does
not legislatively or under the rules provide specific mechanism or essentialise
dialogue, engagement and collective decision making. RFCTLARR Act, no doubt
provides for rehabilitation and resettlement of those displaced on account of
compulsory acquisition of land and offers much higher compensation but these are
offered in order to seek the co-optation of the displaced in the process of development
as reflected in collection of extensive data during SIA and lack of reflection of many
constituents of the data in R&R entitlements. Participation envisaged in RFCTLARR Act
is rooted in exogenous impetus lacking requirement of any reflection of the needs,
desires and concerns of the participants, surviving in oxymoronic ‘hierarchy of
participant decision making’, guided by utilitarian approach of cost benefit analysis
based on comparison of incommensurable variables denying any control of the
participants in determining not only the means but the ends as well. The approach to
development embedded in the RFCTLARR Act remains the same as that has been
prevalent in India ever since independence and the idea of participation when added
within the pre-determined approach to development only constitutes a safety valve
rather than ushering a paradigm shift.
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