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Afro-Asian Syndrome of not Recognizing Indigenous Peoples: Why Bangladesh
Should Recognize Indigenous Peoples of Chittagong Hill Tracts

by
Mohammad Moin Uddin:
ABSTRACT

Before European colonization, the continents of Asia and Africa were home to
thousands of indigenous communities. Colonizers lumped together big chunks of
these continents for administrative expediency, and ruled hundreds of indigenous
communities as one people, namely, colonized people, though they were not one
people but many. Centuries of colonial rule cemented the unity of these peoples
somewhat, especially in their common fight against the colonizers. But the
decolonization of Asia and Africa brought about a new reality for smaller indigenous
groups. Now the majority groups in the newly independent countries of Asia and
Africa started claiming that there were no indigenous groups within their
boundaries. The smaller “"nations within” were simply “minorities”—not indigenous
peoples. Since this trend of non-recognition—as was seen during the meetings of
the UN Working Group on Indigenous Populations—is common to almost all
countries in Asia and Africa, this paper calls the trend “Afro-Asian Syndrome of non-
recognition.”

The paper diagnoses the reasons behind the Afro-Asian non-recognition
syndrome. In doing so, it has been investigated as to why
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the Afro-Asian countries prefer calling smaller nations "“minorities” rather than
“indigenous peoples.” One of the reasons pertains to the absence of definitions of
these two above-mentioned terms in international instruments. So far as the term
“indigenous peoples” is concerned, this paper identifies that defining the term alone
would not resolve the problems of recognition. Nor do indigenous peoples want
definition of the term in international instruments. In a world order where sovereign
nations call the shots, indigenous peoples fear that strict definition of the term would
deprive thousands of indigenous groups of indigenous status. They further argue that
self-definition as “indigenous” is an important component of their right of self-
determination, which was guaranteed for all peoples in various international human
rights treaties. However, in absence of an accepted definition, the Afro-Asian
governments and indigenous groups keep maintaining totally opposite views about the
defining criteria, history and justifications of indigenousness. Hence, there still
remains a huge vacuum and lack of clarity regarding determination of indigenousness.
African and Asian countries have been taking a huge advantage of the “definitional
puzzles” in not recognizing indigenous peoples. Bangladesh is a case in point.

In the penultimate part of the paper, I have explained that the root of the
definitional debacle and non-recognition of indigenous people lie elsewhere; it lies
in the “fear” of the Afro-Asian states regarding certain rights of indigenous groups,
which is seen by states as "dangerous” to their sovereignty. Such rights include,
right to self-determination, right to self-governance, right to land and resources,



® SCC Online Web Edition, Copyright © 2019
SCC Page 2 Saturday, October 19, 2019
W Printed For: Mr. tarun sirohi, Dr. RML National Law University
SCC Online Web Edition: http://www.scconline.com

The surest wayto legal research!

and right to consultation and consent. I arque that if these rights are understood in
their proper context, it would be clear that the “fear” of the Afro-Asian states is
totally unfounded. Finally, based on historical and cultural background of the
indigenous peoples of the Chittagong Hill Tracts (CHT), I recommend that
Bangladesh recognize the indigenous peoples of CHT constitutionally.

Keywords: Afro-Asian syndrome, non-recognition, indigenous peoples,
Bangladesh, Chittagong Hill Tracts.
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I. INTRODUCTION

Like indigenous peoples in other parts of the world, indigenous Jumma peoples of
the Chittagong Hill Tracts (hereinafter CHT) in Bangladesh have been fighting for
constitutional recognition of their identity and customary land rights for several
decades now. This struggle for constitutional recognition began some 47 years ago
during the framing of the constitution. It is a paradox that they are to fight this fight
against a people, namely the majority Bengali people, who themselves had a long
history of fighting, inter alia, for constitutional recognition of their /language and
regional autonomy against the [West-] Pakistani civil-military bourgeoisie.:

Once Bangladesh became independent in 1971 and the Bengali people became the
majority nation in independent Bangladesh, the Bengali national leaders started with a
denial to recognize Jumma peoples’ identity and customary rights in the same fashion
as the Pakistani national leaders had done to them before. Therefore, denial of
recognition of minorities and indigenous peoples seems to be a trend rather than a
discrete response of one majority nation to its correlative minority nation(s). As we will
discuss below, such non-recognition is a common trend across Asia and Africa; we can
perhaps call it ‘Afro-Asian Syndrome of non-recognition.’

In the constituent assembly debates of newly independent Bangladesh, the first
Prime Minister of Bangladesh Sheikh Mujibur Rahman asserted that Bengali
nationalism shall be the main pillar of the state.2 Accordingly, the constitution of
Bangladesh declared the country as a mono-cultural, mono-national and monolithic
state, where all people would belong to Bengali nation, and Bangla would be the state
language.2 Thus, the state has “categorically refused to create any space [for] or
accord any recognition to the minorities” and the indigenous peoples in the
constitution.? Jumma peoples have ever since engaged themselves in a struggle for
constitutional recognition by various means, and the state has continued its denial
thereto.

Fortunately, things have begun to change at the international level in recent times,
with their impact felt at the national levels. There have been tremendous
developments in the field of indigenous peoples’ human rights under the auspices of
the United Nations since 1970s. Before that time, it was the International Labor
Organization (ILO) that spearheaded the cause
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of indigenous peoples at the international level. But due to some serious shortcomings
of those efforts in particular, and the weaknesses of the international law in general,
states escaped responsibilities towards indigenous peoples, including their recognition.
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Unfortunately, Bangladesh is among those states that have not ratified the ILO
Convention no. 169 Concerning Indigenous and Tribal Peoples in Independent
Countries. Nor did Bangladesh sign the United Nations Declaration on the Rights of the
Indigenous Peoples, 2007 (hereinafter UNDRIP). Bangladesh abstained from signing
UNDRIP on the ground that “the Declaration contained some ambiguities; particularly
that “indigenous peoples” had not been identified or explicitly defined in any way.”=
During the Universal Periodic Review (UPR) of Bangladesh before the Human Rights
Council in 2013, Bangladesh persisted on the position that “there are no ‘indigenous
minorities’ or ‘group[s]’ in Bangladesh. All citizens of the country are indigenous to the
land.”& The contradiction in this position is self-evident, which seems to stem from the
Eurocentric misunderstanding of the concept of indigeneity. Bangladesh's current
position on indigenous peoples of CHT is: “the tribal people living in Chittagong Hill
Tracts are “ethnic minorities” and they should not be called “indigenous” in the
region.”Z

This article argues that the above mentioned de jure governmental position is in
odds with the country's de facto recognition of the indigenous peoples of CHT evident
in different governmental policies and previous laws. The article further argues that
absence of a concrete definition or well-established defining criteria are being utilized
by the government of Bangladesh as a plea for not signing the UNDRIP, though in
reality the main reason for not signing such treaties lie in the unwillingness of
Bangladesh to recognize indigenous peoples’ identity and their most fundamental
claims. This article finally argues that there can be several indigenous peoples in the
same country.

This article is divided into four parts. Part I dissects the Afro-Asian syndrome of non
-recognition, explicates the distinctions between minority status and indigenous
status, and finally explores the reasons for Bangladesh's denial to recognize
indigenous peoples and its preference of rubric “ethnic minority.” Part II explores the
pros and cons of the absence of a formal definition of indigenous peoples at the
international level. Part III focuses on the unique rights that indigenous peoples
demand, and tries to understand their nature vis-a-vis governmental apprehensions.
The fourth part
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argues that Bangladesh should recognize the identity and customary land rights of the
indigenous peoples constitutionally.

II. WHY AFRO-ASIAN COUNTRIES PREFER THE RUBRIC “"ETHNIC MINORITY"”
TO "INDIGENOUS PEOPLES” AS IDENTITY OF SMALLER GROUPS WITHIN THE
STATE

A. Theoretical Issues: “ethnic minority” or “indigenous peoples?”

The concepts of ‘ethnic minority’ and ‘indigenous peoples’ often overlap though
they are not identical. Prior to 1970, indigenous peoples enjoyed protection of human
rights mostly under the rubric "minority rights.”® Later on, it was realized that the
rubric “ethnic minority” was not enough to grasp special claims of the indigenous
peoples. Henceforth, indigenous peoples rejected their classification as minority “in
favor of a classification as peoples.”2 Renewed aspirations on the part of indigenous
peoples, along with an international atmosphere supportive of their cause since 1970s,
resulted in a reclassification of international human rights regimes: one focusing on
indigenous peoples, and another on national minorities.l2

Such parallel developments do not mean that the distinction between these two
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concepts is crystal clear. Far from that, Will Kymlicka, for example, noted that the
question of distinction between these concepts still poses “"deep theoretical puzzles."*
There are authors who even doubt if it is “at all possible to distil the select group of
‘indigenous peoples’ from the volumes of ‘minorities’.”12

The reasons behind the “theoretical puzzles” are several. First, international law
does not provide well-articulated definition of neither of these concepts.l2 Absence of
such definitional specificity in both cases has often been attributed to some
phenomenological difficulties, such as, diversity of groups represented by each rubric,
changing perceptions, need for allowing
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flexibility, need for building strategic alliances, and the fear of a definition getting
misused.iz

Second, in almost all countries, except a few exceptions,i2 indigenous peoples do
form numeric minorities.2® Until recent vigor of international indigenous movements
for distinct identity, indigenous peoples in most countries were treated as minorities,
and they were content with their minority status vis-a-vis migrants and other ethnic,
cultural, and linguistic groups. As a minority, the best national treatment they could
expect was benefitting from welfare measures and affirmative actions.

Third, related to the previous point, modern liberal constitutions bundle together
the claims of non-majority groups in the same rubric as "minority demands” because
of liberal states’ principle of non-discrimination among minorities and the commitment
for equality. More importantly, modern states are afraid of indigenous identity because
if “challenges totalizing views of "nation” and the “nation state.”'Z Unity and uniformity
being the dominant guiding features of the modern constitutionalism for the last three
hundred years, the modern nation-states seem to sideline indigenous peoples by
treating them as no more than ethnic minority, given their seemingly disruptive
claims.18 Benedict Kingsbury opines that "many issues concerning indigenous peoples
do not fit readily into structures of liberal thought.”2

Fourth, linked with two above-mentioned theoretical reasons, many of the demands
of indigenous peoples did not need special status as indigenous peoples. They could
still avail many international legal protections relating to treaties, diplomatic
protections, environmental law and procedural due process even when reckoned as
minorities.22

Fifth, as Kymlicka mentions, in a system of international legal order dominated by
the strong principle of territorial integrity that allows a very narrow space for self-
determination, the status and claims of indigenous peoples and ethnic minorities differ
only in degrees, not in kind.2L
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For the above reasons, sovereign states prefer lumping together all non-majority
peoples as “"minority groups.” But indigenous groups stress on recognition of their
indigenous status. To them, “minority” is a derogatory epithet that does not suffice
because of indigenous peoples’ historical status as landed communities who governed
themselves from time immemorial.
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B. Policy Issues: Why Afro-Asian countries seek to avoid the rubric
“indigenous peoples”

The above discussion also informs the Afro-Asian countries’ position preferring the
rubric “ethnic minority” to "“indigenous peoples,” and escaping recognition of
indigenous peoples. Of course, it can be argued that countries in Asia and Africa are
not ideologically homogenous to allow generalization.22 In fact, the countries of these
two continents have different policy-approaches regarding indigenous peoples. Still
surprisingly there is a pattern regarding their policies to indigenous peoples.
Therefore, there must be strong motivations/reasons behind the pattern of Afro-Asian
indigenous policies. The prime motivation perhaps is the so-called nation-building
expediency of these post-colonial countries in exclusion to other contenders having
some sorts of ‘claims of sovereignty,” as is evident from the statements and
representations of the Afro-Asian countries made during UNDRIP preparatory meetings
of the UN Working Group on Indigenous Populations. It is a fact that other "minorities”
generally do not put forward as stronger claims of self-determination and land rights
as the indigenous peoples do. They generally remain content with human rights
protections in general, and special welfare measures and affirmative actions.

Historical facts have also helped the Afro-Asian countries develop some arguments
for non-recognition. In those countries that fell under European colonization, the non-
European peoples collectively stood up as “natives of the land” against the outsider-
colonizers though those “natives of the land” belonged to numerous separate ethnic
groups initially. The togetherness of the diverse peoples during the freedom struggles
against European colonizers had a huge impact in the process of decolonization and
nation-building process of the Afro-Asian countries during post-colonial times to the
disadvantage of smaller indigenous groups. The post-colonial Afro-Asian countries
maintain that all non-European natives are indigenous peoples of the decolonized
land; and no group within the boundary of the state can make a claim of indigeneity
as if the majority is non-indigenous.

Other countries that did not experience colonialism as such maintain that
colonialism is a prerequisite for the application of the rubric “indigenous.”
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As the Chinese government argued before the UN Commission on Human Rights in
1995: “[A]s in the majority of the Asian countries, the various nationalities in China
have all lived for aeons [sic] on Chinese territory. Although there is no indigenous
peoples’ question in China, the Chinese government and people have every sympathy
[sic] with indigenous peoples’ historical woes and historical plight.”22 The Chinese
statement represents “the majority of the Asian countries.” The Chinese government's
position is an archetype of Afro-Asian denial policy, asserting that categorizing some
groups in these countries as “indigenous peoples” is simply a mistake.

Another related historical fact, as Bendict Anderson has asserted, is that ethnic
minorities were created by colonizers for coalition-building purposes with them, to use
them against the burgeoning nationalist movements of the majority groups in
colonized countries.22 Minorities were tolerated in so far as they were not big threats to
the colonial governments unlike bigger nationalist groups who were making
transcendental claims to sovereignty. In the post-colonial states also, the same
strategy of using minorities and taking advantage of their vulnerable conditions for the
majority's purposes continued. The policy or trend of patronizing minorities and
loathing indigenous groups happened to have had such a historical continuity that the
concept of indiaeneity was never allowed to flourish.
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The great waves of decolonization throughout Asia and Africa mostly gave the
power of enacting constitutions only to majority nations, unfailing to their advantage
at the cost of smaller indigenous groups. What the bigger nations did was: they
asserted ‘exclusive sovereignty’ in their respective post-colonial states. There was a
golden opportunity of rewriting the rules in the post-colonial constitutions based on
fairness and justice in distribution of resources and power, whereas the majority
nations across Asia and Africa used their powers for excluding smaller indigenous
peoples demonstrating ‘colonial mentality.” Hence, decolonization did not bring any
change for smaller groups except introducing a band of new rulers of non-white skin
color who now reduced these smaller indigenous groups to “"Fourth World Peoples”22—
peoples who “found themselves under another form of colonization after the departure
of the western European colonizers.”2&

The majority nations’ policy of adopting constitutions with ‘colonial mentality” often
linked to the nation-building impetus of the newly born countries. The necessity of
working together as united force against the
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colonizers during independence movements have often been carried through
uncritically during the constitution-making process, ignoring the distinct aspirations of
the indigenous peoples. The traditional conception of state "“as the political
embodiment of a nation comprising all of the peoples within a state” has dominated in
the policy formation of the Afro-Asian countries, Bangladesh being a devout follower of
that policy paradigm.

African and Asian countries took the policy of asserting that there are no indigenous
peoples in these countries during the UNDRIP negotiations. The majority of the
countries that abstained from voting were either Asian or African.2Z Because of the
overall resistance of the Afro-Asian countries, the adoption of the Declaration took 24
years, an additional year being delayed because of a motion of three African
countries.2®2 The strong opposition to indigenous existence and recognition as such
came from Asian countries of “China, India, Bangladesh, Myanmar and Indonesia”2 In
its representation before the Working Group on Indigenous Populations, Bangladesh
government argued that “it would be a great disservice to the true indigenous people
if the agenda for indigenous people were allowed to be confused with the agenda of
other sub-national and tribal groups that constituted minorities within their respective
countries.”?2 The words “sub-national” and "“tribal” are pejorative epithets in the
Bangladeshi context denoting “lesser than nation” and “not civilized” respectively. The
policy of denial thus taken by Bangladesh has been continuing, though many countries
that took such strong views earlier have later on changed their policies and adopted
the policy of recognition.3t
C. Practical Issues: How indigenous issue is projected as a threat to the unity
of the state

Apart from their theoretical and policy positions, Afro-Asian countries also offer
some practical arguments explaining difficulties in accommodating indigenous peoples
outside the general minority frameworks. The main argument they offer is apparently
a humanitarian one, which maintains that special status to indigenous peoples in Afro-
Asian countries can come only at the expense of other poor peoples who are as
underprivileged as the

W\ Page: 23



® SCC Online Web Edition, Copyright © 2019
SCC Page 7 Saturday, October 19, 2019
w Printed For: Mr. tarun sirohi, Dr. RML National Law University
SCC Online Web Edition: http://www.scconline.com

The surest wayto legal research!

indigenous peoples are.22 This view makes a wrong comparison, a comparison between
indigenous peoples and other disadvantaged groups based on their economic position,
which, even if realistic in some cases, masks the real issue of historic injustices that
the indigenous peoples suffered everywhere in the world unlike other underprivileged
peoples regarding their resources and status.

This practical allegation of discrimination among the disadvantaged groups could
have been accepted only when indigenous rights would be projected as “special
privilege” rather than framing it as normal human rights denied to indigenous peoples
while others could always enjoy them. In practice, the argument forwarded is a
reflection of the policy of non-recognition discussed above. Indigenous framework does
not deny, rather asserts, that other minority groups should also be protected, creating
opportunities for them to enjoy all human rights they are entitled to because of their
humanity and degrees of vulnerability.

Based on the narrow conception of indigeneity as prior presence, another practical
argument forwarded is that "“after centuries of migration, absorption and
differentiation, it is impossible to say”i2 who are indigenous and who are not. We can
call this the problem of historic amnesia. As Adam Kuper argued, “Precisely whose
ancestors came and when may...be problematic,” especially when “over the centuries
communities migrated, merged, died out, or changed their languages and altered their
allegiances.”3¢ We will argue, later in this paper, that the narrow conception of
indigeneity cannot do justice to Afro-Asian indigenous peoples who have experienced a
different kind of colonization, and are still suffering from the attitude of coloniality in
post-colonial states from majority nations. Indigenous peoples are definitely
identifiable once we accept the broader concept of indigenousness.

It has been also argued that recognition of indigenous identity will create local
frictions. We can call this problem alarmism. In the words of Horwitz, “if some people
are “indigenous” to a place, others are vulnerable to being targeted as non-indigenous,
and groups deemed to be migrants or otherwise subject to social stigma may bear the
brunt of a nativist “indigenist” policy.”35 India, for example, in denying indigeneity of
groups mentioned about extreme nativism of pro-Marathi, Hindu-nationalist Shiv Sena
party in Maharashtra claiming historical priority leading to even

communal conflicts.28 Such isolated negative examples should not be used to deny
recognition of indigenous peoples because most indigenous peoples in Africa and Asia
seek recognition to make themselves safe from the human rights violations of
dominant groups, not for violating human rights themselves.

I11I. ABSENCE OF DEFINITION OF "INDIGENOUS PEOPLES"”: PROS AND CONS
A. Absence of Definition

There is no universally accepted definition of “indigenous peoples.” The opportunity
to set up such a definition was missed, mostly deliberately, in 2007 when the United
Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) was adopted
without a formal definition despite long deliberations on this issue. This absence of
definition was predicated partly by the “Afro-Asian problematique” of indigenous
question. Miguel Alfonso Martinez, the Rapporteur on the Working Group on
Indigenous Populations, coined this term in his 1999 report when he said: “the term
‘indigenous’—exclusive by definition—is particularly inappropriate in the context of the
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Afro-Asian problematique and within the framework of United Nations activities in this
field.”3Z Martinez argued: “Asian and African peoples are all indigenous to their lands
and therefore no one population should be afforded special indigenous status.”3&
Martinez's view is uncritical of the dispossession, dislocations and forced migration of
indigenous peoples that happened in many parts of these two continents. His view is
identical with the exclusivist nationalistic definition proffered by most African and
Asian governments. The view of Martinez was based on narrow literal meaning of
“indigenousness” that has gone through various transformations in the process of its
graduation into a legal technical concept in international law.

In the literal sense, the word ‘indigenous’ means native, or prior in time. The
ordinary meaning also includes the requirement of maintaining the group identity for a
long period of time. In the transformation of the concept of indigeneity from literal to
legal, these two requirements: historic priority and group continuity have enjoyed
significant prominence.22 Later on, the component of colonial invasion was added to
the equation, which kept even more important mark on the concept, making
indigenous identity
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almost dependent on the condition of prior presence in a locality previous to a critical
dateil—the date of invasion. These are just a few components of indigenous identity
as it is understood at present; other components were added to the concept as the
time passed on and as indigenous peoples got a chance to put their views on the
matter of definition. But the three components mentioned above—prior presence,
historical continuity and colonial experience—have kept an indelible impact on the
common perception about indigeneity, so much so that absence of any one of these
criteria is considered as a defect to indigenous identity.

r

The most cited working definition of “indigenous peoples,” which was put forward
by the United Nations Special Rapporteur Jose R. Martinez Cobo in 1986, also reflects
the predominance of the above-mentioned three components. Cobo defines,

Indigenous communities, peoples and nations are those which, having a
historical continuity with pre-invasion and pre-colonial societies that developed on
their territories, consider themselves distinct from other sectors of the societies now
prevailing in those territories, or parts of them. They form at present non-dominant
sectors of the society and are determined to preserve, develop and transmit to
future generations their ancestral territories, and their ethnic identity, as the basis
of their continuous existence as peoples, in accordance with their own cultural
patterns, social institutions and legal systems.

This historical continuity may consist of the continuation, for an extended period
reaching into the present, of one or more of the following factors:

(a) Occupation of ancestral lands, or at least of part of them;

(b) Common ancestry with the original occupants of these lands;

(c) Culture in general, or in specific manifestations (such as religion, living under a
tribal system, membership of an indigenous community, dress, means of
livelihood, life-style, etc.);

(d) Language (whether used as the only language, as mother-tongue, as the
habitual means of communication at home or in the family, or as the main,
preferred, habitual, general or normal language);

(e) Residence in certain parts of the country, or in certain regions of the world;

(f) Other relevant factors.4t
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The definition mentions non-dominance, cultural distinction, occupation of ancestral
territories and all “other relevant factors” as criteria to indigenous identification but
stipulates that all these criteria will be definitive of indigeneity only when peoples
claiming themselves as indigenous have “historical continuity with pre-invasion and
pre-colonial societies that developed on their territories.”#2 Such a stipulation of pre-
colonial presence makes this definition especially suitable to the indigenous peoples of
Americas and Australia who experienced European colonization but unsuitable for
indigenous peoples in Asia, Europe and Africa who have either not experienced
European colonization or experienced a different kind of subjugation or disruption. The
pre-condition of “invasion” and “colonization” in the definition helped Asian
governments to argue that “the concept of “indigenous peoples” is so integrally a
product of the common experience of European colonial settlement as to be
fundamentally inapplicable to those parts of Asia that did not experience substantial
European settlement.”?2 Even those countries that experienced European colonization,
for example, India and Bangladesh, argue that since all people living in those
countries suffered the brunt of colonization in common, all are indigenous.22 Therefore,
it appears that any definition of indigenousness based on the condition of colonization
is a limiting one, which will exclude many Asian and African peoples from the category
of “indigenous” in spite of their relatively prior presence in some locality.

The UN Permanent Forum on Indigenous Peoples commented on this aspect of
Cobo's definition by holding that it is certainly true that Africans are indigenous to
Africa and Asians are indigenous to Asia, in the context of European colonization.
Nevertheless, indigenous identity is not exclusively determined by European
colonization.”5 Because of these shortcomings, Cobo's definition is unacceptable to
Asian and African indigenous peoples. Other scholarly definitions that refer to
colonization as a foremost criterion of indigeneity have the same effect.

More current understanding of indigeneity “includes elements beyond priority in
time,... deemphasizes ‘tribal’ elements and does not make

colonization the sole condition for indigenousness.”® One of such definitions was
attempted by Benedict Kingsbury. In an attempt to provide a constructivist definition
of indigenousness inclusive of east, southeastern and south Asian indigenous peoples,
he mentions four criteria as “essential requirements” of indigenousness. They are: (1)
self-identification as a distinct ethnic group; (2) historical experience of, or contingent
vulnerability to, severe disruption, dislocation or exploitation; (3) long connection with
the region; and (4) the wish to retain distinct identity.22 He thinks that three other
criteria are highly relevant though are not essential. They are: (5) non-dominance; (6)
cultural affinity with a particular land territory, and (7) historical continuity with pre-
colonial society. These three later criteria are considered non-essential because all
indigenous peoples do not share these aspects, though the presence of these aspects
would strengthen the categorization of peoples as indigenous, and their absence would
weaken such categorization.22

While attempts to bprovide broader and inclusive definition bv scholars are
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appreciateds2 and sometimes critiqued, the fact remains that these scholarly
definitions do not enjoy legal status or sanctity. At present, two definitions provided
by the ILO Convention No. 107 and the ILO Convention No. 169 respectively enjoy
international legal significance though only for a limited number of countries, which
ratified these conventions.32

International Labor Organization (ILO) is the leading international organization that
took steps to protect indigenous rights worldwide, though within its limited scope,
until 1970s when the United Nations took it up seriously. However, ILO adopted its
convention no. 107 in 1957, which was titled the Convention Concerning Indigenous
and Tribal Populations. Article 1 of the convention distinguishes those tribal peoples
that are indigenous and those that are not. Article 1(1)(b) defines indigenous tribal
peoples as those members of tribal and semi-tribal populations in independent
countries which are regarded as indigenous on account of their descent from the
populations which inhabited the country, or a geographical region to which the country
belongs, at the time of conquest or colonization
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and which, irrespective of their legal status, live more in conformity with the social,
economic and cultural institutions of that time than with the institutions of the nation
to which they belong.at

In this definition, indigenousness has been made dependent on prior presence
before conquest or colonization. In other words, “"what makes a tribal population
indigenous, according to the Convention No. 107, is a history of conquest or
colonization.”32 Article 1(1)(a) makes the Convention applicable also to tribal non-
indigenous peoples, who are given protection of this convention because of their poor
“socio-economic conditions” in comparison with "“other sections of the national
community.” Fortunately, Bangladesh is a party to this Convention, and is bound by
its provisions. However, because of the restrictive definition of indigenous peoples in
the Convention and availability of parallel definition of non-indigenous tribal people, as
mentioned above, Bangladesh has the scope to argue that it treats the hilly peoples of
Chittagong Hill Tracts as tribal non-indigenous peoples under Article 1(1) (a) rather
than as tribal indigenous peoples under Article 1(1)(b).

The ILO Convention No. 107 was revised in 1989 by the more progressive ILO
Convention No. 169 titled “"Convention Concerning Indigenous and Tribal Peoples in
Independent Countries.” The revision came out of the realization that the ILO
Convention No. 107 contained outdated conception of indigeneity that emphasized on
assimilation and integration within the ambient society rather than acknowledging the
distinctive rights of indigenous peoples.22 Although a more progressive revised ILO
Convention on Indigenous Peoples is available now, Bangladesh, along with 17 other
countries, remained a party to the ILO Convention No. 107 rather than ILO Convention
No. 169.

In spite of Bangladesh's non-ratification of ILO Convention no. 169, it is relevant for
the country “both because of its inspirational value and also because the Committee of
Experts — which monitors the implementation of Conventions No. 107 and 169 —
follows the progressive spirit of Convention No. 169 and rejects the integrationist
orientation of Convention No. 107.”%¢ The Convention No. 169 also applies to both
indigenous and non-indigenous tribal peoples. Article 1.1 (b) holds that the
convention applies to “peoples in independent countries who are regarded as
indigenous on account of their
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descent from the populations which inhabited the country, or a geographical region to
which the country belongs, at the time of conquest or colonisation or the
establishment of present state boundaries and who, irrespective of their legal status,
retain some or all of their own social, economic, cultural and political institutions.”
Again the emphasis is on conquest and colonization that does not fit into indigenous
histories of many African and Asian countriesss,

Under both conventions emphasis is put on the history of the colonization of the
state in which indigenous peoples live instead of tracing the history of different
indigenous communities as distinct peoples. In such an account, internal subjugation
does not count as colonization, though their effects are the same for indigenous
peoples.

Article 1.2 of the ILO Convention No. 169 brought in a unique method of indigenous
identification in the following words: “Self-identification as indigenous or tribal shall be
regarded as a fundamental criterion for determining the groups to which the provisions
of this Convention apply.” This concept of “self-identification” has been rejected by
most of the Afro-Asian countries, though the same has been supported and accepted
by the indigenous peoples of Asia and Africa. Since Afro-Asian governments keep on
not recognizing the self-identified indigenous peoples, the Afro-Asian problematique of
indigenous question cannot be solved under the definitional criteria provided in these
two conventions.

Given such a definitional vacuum, controversy regarding who is indigenous and who
is not remained the central bone of contention between Afro-Asian governments and
the indigenous groups during the two decades long negotiation on the United Nations
Declaration on the Rights of Indigenous Peoples, which is now regarded as the norm-
setting instrument for the indigenous peoples.:& The Declaration provided no definition
of indigenous peoples, though Article 33 of the Declaration mentioned that self-
identification is the right of the indigenous peoples. In a sense, it can be said that self
-identification is the principal defining criterion of determining indigenousness at
present, given that both the ILO Convention No. 169 and the UNDRIP—the two latest
indigenous human rights instruments—endorsed it. However, Afro-Asian countries do
not accept self-identification as a criterion of indigenous recognition but indigenous
peoples do; on the other hand, Afro-Asian indigenous peoples do not accept colonial
history as a pre-condition but the governments do. Hence, it seems like we have come
a full
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circle in our definitional discussion. In such a situation, a linking thread seems to be
missing in the definitional enterprise. What is that thread? That is the question.

B. Arguments in Favor of and Against Definition

There are scholars and indigenous activists who think that absence of strict
definition of indigenous peoples is beneficial for the indigenous peoples. They offer
several reasons for such a view. First, absence of definition preserves the right of
indigenous peoples to identify themselves as indigenous, which is also a part of their
right to self-determination.2Z In this view, a strict definition will snatch away this
important right of self-determination because in international forums, it is the
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governments who define international terms, and in defining the term “indigenous,”
governments will definitely set such criteria that will exclude various indigenous
groups from the indigenous category.2® Second, as the Working Group on Indigenous
Populations argued during the UNDRIP preparatory stages, a universal definition of
indigenous peoples is unachievable given the diversity of peoples that claim the status
of indigeneity in different regions of the world.22 Such a definition will be either “under
-or over-inclusive.” Such a definition will not make sense in some societies; though
will make sense in others.&%

Third, not only in theory, but also in practice an objective test will work contrary to
the interests of Afro-Asian indigenous peoples. In the present structure of
international legal order, governments have enormous leverage in interpreting history
in favor of their national interest, “resulting in blanket claims that no ‘indigenous
peoples’ exist within their territory.”s2

Fourth, another argument against objective definition is contextual-practical. Since
1970s, many Afro-Asian indigenous rights movements and their international networks
helped ingrain the concept of indigenous peoples more firmly at the international
stage. A definition of indigeneity mainly

based on the Euro-centric understanding would exclude some of the activist Afro-Asian
groups from the fold of indigeneity, thereby weakening international networks of
indigenous rights movements.s

Those who do not support a strict universal definition of indigenous peoples seem to
support self-identification as a method of determining indigeneity. But Afro-Asian
states often deny recognizing self-identified indigenous peoples. Mareover, Self-
identification has the potential to be misunderstood and misused; “self-identification
does not and cannot mean that indigeneity is simply a matter of volition, or self-
selection.”® There must be some sorts of criteria that will make groups eligible to self-
identify themselves as indigenous.

In such circumstances, the doctrine of self-identification, though important, does
not meet the reality of international legal order. The doctrine does “not obviate the
need for some agreed criteria or for institutional procedures of assessment in certain
situations.”> If self-identification were enough criterion, the rights mentioned in the
Convention No. 169 and the UNDRIP “would vest in all peoples claiming indigenous
status.”¢t But it is not the case when it comes to practical world, “which suggests that
there are additional international legal requirements of indigenous recognition in
international law.”"® That agreement may come in a unique manner, more in the
nature of a “sui generis” concept, but must have a mutual agreement as a term of
reference by both indigenous peoples and the governments.

There are scholars who think that absence of definition is creating problems for
indigenous peoples in the real world. It is not mere a matter of “terminological
quibbles.”& Firstly, the absence of definition as to who is indigenous and what are the
criteria to determine indigeneity is leaving room for governments to categorize
“indigenous peoples” as "minorities” or “tribals.” As long as different categories of
vulnerable peoples are offered with different sets of rights in international law, with
some special rights offered to indigenous peoples, aspiring indigenous peoples will be
deprived of those special rights if they are categorized as anything but indigenous. In
absence of established criteria, they cannot justify their claims.22 For example, the ILO
Convention No. 107 and 169 keep the scope for arguing that the terms “indigenous



® SCC Online Web Edition, Copyright © 2019
SCC Page 13 Saturday, October 19, 2019
w Printed For: Mr. tarun sirohi, Dr. RML National Law University
SCC Online Web Edition: http://www.scconline.com

The surest wayto legal research!

peoples” and “tribal peoples” are distinct, and

countries can accept these conventions while not recognizing a particular group as
indigenous though they self-identify themselves to be so0.20

Secondly, it is argued that just as a bad definition can operate against indigenous
peoples, “"so too can lack of definition exclude appropriate claimants and include
inappropriate claimants.”ZL Especially in the context of “extensive set of rights” made
available to the indigenous peoples by international human rights instruments unlike
other vulnerable groups, non-indigenous peoples will be naturally tempted to exploit
the absence of definite criteria as an opportunity to adopt indigenous status to enjoy
those rights, “thus harming the true beneficiaries” of those rights.z2 In absence of
definition, a number of countries, including Bangladesh, took the opportunity to
exploit this absence of definition as a plea to deny endorsing the UNDRIP and
recognition to indigenous peoples constitutionally. Indigenous peoples of Asia and
Africa noted this problem in earlier WGIP sessions, and supported definition on the
grounds that their governments were using lack of definition as an excuse for non-
recognition.Z2 Some anthropologists argue that without definition the term indigenous
is of little use.Z2

What is the solution of this definitional puzzle? True it is that to define the term
indigenous is difficult, given the diversity of the peoples that claim themselves as
indigenous and international law and politics involved in this matter. The difficulty is
multiplied by the fact that the Afro-Asian governments and indigenous groups take
totally opposite views about the defining criteria, history and justifications of
indigenousness. In such situation of conflicting claims, no definition can be without its
opponents and critics. But a total absence of any established criteria is even worse in
that the problem of non-recognition is technically, though not fully, stuck in the
quagmire of definitional question. Therefore, for the sake of consistency and some
sorts of commonness in understanding indigeneity as a term in international law is
expected. That commonness of understanding need not come in the form of a
positivistic strictness of an objective definition. I agree with the author who opined
that what is necessary is not definition, rather conceptual clarity or broader criteria
that will be “flexible, but focused.”"Z=
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Why are such an established criteria required? It is because in absence of such
criteria in currently operative international law, recognition of indigenous peoples
remains a matter of States’ whims and volition. Patrick Macklem thinks that
international law does not provide any criteria to determine indigeneity. The two
recognition methods currently available-self-identification and recognition by State—
do not have to follow international norms in recognizing indigenous identity. In his
words, “the first approach relies on indigenous peoples themselves; the second relies
on States...This suggests that international law does not regulate international legal
recognition at all—either because States determine the criteria by which indigenous
peoples assume international legal existence or because indigenous peoples
themselves determine their own international leaal status”Z& Being indigenous in local
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perception and being indigenous in international law are two different things.

I propose a broader definition of indigenousness. In its application, a two-prong
test should apply, which combines self-identification of indigenous peoples and
recognition by the States, the latter following the former, in light of established
international criteria. Such a broad definition does not need to be uniform for
indigenous peoples of all continents; it may contain several parts, parts applying to
continents with the history of permanent European settlements, and parts to those
continents that either experienced no colonization, or experienced non-permanent
European colonization or colonization of a different kind.

IV. IS IT ABOUT DEFINITION? : INDIGENOUS PEOPLES’ RIGHTS AS
“DANGEROUS CLAIMS”

In a deep analysis of the reluctance of Afro-Asian States to recognize indigenous
peoples will reveal that it is not theoretical or definitional puzzles that make these
States nervous, rather it is the set of rights that indigenous peoples claim that make
them sensitive to indigenous question. Indigenous peoples claim to have some unique
rights: right to self-determination and autonomy, right to lands and resources that
they have historically owned and enjoyed, and right to political participation and
consultation prior to any decision taken regarding their lands. These rights are unique
to indigenous peoples; and governments in Asia and African formed by dominant
peoples are not ready to respond to the just demands of the indigenous peoples since
these rights demand disruption of status quo and something more than mere non-
discrimination. Even it is a possibility that the definitional puzzles are themselves
motivated by these
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governments’ “unwillingness and inability to recognize the most fundamental of
indigenous people's claims—having the right to self-determination and autonomy.”ZZ

A. Right to Self-Determination

Many of the States that feel discomfort about recognizing indigenous peoples seem
to have in their minds the right to self determination that indigenous peoples demand
with reference to their history of self-governance and historic connection to their lands,
and the UNDRIP mentions such a right in Article 3. It goes, “indigenous peoples have
right to self-determination. By virtue of that right they freely determine their political
status and freely pursue their economic, social and cultural development.” Article 4
continues, “[i]ndigenous peoples, in exercising their right to self-determination, have
the right to autonomy or self-government in matters relating to their internal and local
affairs, as well as ways and means for financing their autonomous functions.””® The
declaration also entitles indigenous peoples to “the right to maintain and develop their
political, economic and social systems or institutions.”2

Such a clear mentioning of the right to self-determination for indigenous peoples is
a big improvement in international indigenous rights norm setting, given that the ILO
Convention No. 107 and 169 did not mention this right. Though the ILO Convention
no. 169 have mentioned other important self-determining rights, like the right to be
decide their own priorities in development, the absence of the right to self-
determination in specific reflected doubts and fears of the independent countries about
this right.

States often misinterpret right to self-determination as a right to secession,
unreflective of the fact that the current international legal order is deeply embedded
with the principle of territorial integrity of independent states. After mentioning the
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friendly relation based on principle of self-determination as a purpose of the United
Nations in Article 1, Article 2 of the UN Charter emphasizes on the principle of
territorial integrity. This suggests that self-determination has been understood, in
international law, to be applicable in most of the cases within the boundary of states.
The General Assembly Declaration on Principles of International Law has also clarified
the limited scope of the principle of self-determination in the following words: The
principle of self-determination cannot be interpreted “as authorizing or encouraging
any action which would dismember or impair, totally or in part, the territorial integrity
or political unity of sovereign and

independent states conducting themselves in compliance with the principle of equal
rights and self-determination of peoples.”82

Moreover, there are thousands of indigenous groups around the world; self
determination in the sense of secession would create thousands of states, which is not
possible in the present reality of the world order. So, the scope of the rights to self-
determination as it is understood in common usage in international law is limited to its
internal dimension only. The UNDRIP has clearly emphasized on the autonomy of
indigenous peoples as the focused meaning of their right to self-determination. Patrick
Macklem has succinctly summarized what self-determination for indigenous peoples
mean in the following words,

The indigenous rights enshrined in the declaration, like those in Convention No. 107
and 169 presuppose complex and extensive relations between indigenous peoples and
the States in which they are located. They do not entitle indigenous peoples to acquire
sovereign power as of right. They do not vest sovereignty in indigenous peoples, as
sovereignty is understood in international law. Instead, international indigenous rights
vest in indigenous peoples because international law vests sovereignty in States.&t

During the UNDRIP preparatory sessions, governments demanded a clear statement
in the draft to the effect that the term was used only to mean internal self-
determination. Indigenous groups refused to include such a qualification, arguing that
other documents that mention the right to self-determination, ICCPR and ICESCR, do
not contain such clarification and delimitation.22 So, although self-determination is
generally understood to signify mostly its internal aspect only, its external aspect is
not altogether cancelled as a possibility, especially when in many Asian and African
states, indigenous peoples live in a colonial-like situation. Indigenous peoples argue
that, on the one hand, the state boundaries were arbitrarily imposed upon them; on
the other hand, they are still living in continuous domination and subjugation, which is
a form of colonization.&2

Milton Bluehouse noted that the real fear of the states should be focused on the lack
of human rights of indigenous peoples, which can disrupt territorial integrity. Providing
indigenous peoples with all their just rights,

including their right to self-determination, will rather safeguard peace and territorial
integrity of the independent states.8*

B. Autonomy and Self-Governance
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The above-mentioned discussion on self-determination demonstrates that due to
the limited scope of application of the term, the best possible option available, within
the framework of present world order, is that of autonomy and self-governance. Article
4 states, “Indigenous peoples, in exercising their right to self-determination, have the
right to autonomy or self-government in matters relating to their internal and local
affairs, as well as ways and means of financing their autonomous functions.” While
autonomous indigenous self-governance system is available in the USA and Canada,
Afro-Asian countries have not yet vielded to this paradigm of sharing sovereignty
beyond strict federalism.82

Self-governance of the indigenous peoples signify that indigenous peoples have
their own laws, mostly customary laws, and court system. In Awas Tingni case, the
Inter-American Court of Human Rights recognized customary laws and practices as
valid system of law that can determine ownership of indigenous lands according to its
own system.2& The Court even directed that the demarcation of indigenous lands be
done in accordance with customary law, rather than the dominant law of the land.&2

Indigenous peoples have long tradition of administering justice and enact
regulations and laws for their territories. But the exclusive nationalism of States often
prompts them to deny the diversity of indigenous self-governance system.
Sovereignty, as it is understood in the Schmittian sense, provides states to decide on
what law is and what law is not.88 In this process, many colonial and post-colonial
states denied recognizing customary laws and practices of indigenous peoples though
they were established system of laws for centuries in indigenous homelands.

The concept of exclusive system of sovereignty has been changing, inter alia,
through international human rights instruments, like the UNDRIP,

that has taken note of the history of the indigenous self-government system, and
endorsed the principle of autonomy and self-governance, and customary laws and
court systems. Such renewed endorsement to the old system of self-governance will
help indigenous peoples realize their economic, social and cultural goals. Many
indigenous groups around the world have “retained de facto and de jure autonomous
institutions from previous eras.”® In the United States, for example, indigenous self-
governance along with indigenous written codes and court system is de jure
recognized and co-exist vis-a-vis dominant governance systems.22

Countries in Asia and Africa might fear that autonomy will give indigenous peoples
added strength is claiming independence. The practice of self-governance in many
indigenous communities in the world proves the opposite. Autonomy provides
indigenous peoples a sense of inclusion and recognition, which in turn help dominant
nation in establish peace and harmony in the country. Whereas sharing power in
federalist constitutional system is nothing new and its extension to indigenous peoples
and acknowledging their autonomous self-governance system just requires extension
of our imagination about constitutionalism and sovereignty, such recognition pays off
immensely in terms of a country's image as a democratic and multi-cultural one.

C. Right to Land and Natural Resources

Another indigenous human right that Afro-Asian countries fear the most is
indigenous peoples’ historic land rights. Extensive land rights, enshrined in the ILO
Conventions and the UNDRIP for indigenous peoples, have generated in Afro-Asian
countries a fear that indigenous peoples who were illegally dispossessed of their lands
would now claim their lands, thereby disrupting the status quo of the current land
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settlements.

Right to use one's land is a normal human right, as enshrined in the Universal
Declaration of Human Rights.2L The uniqueness of indigenous right to land and natural
resources lies in the recognition that indigenous peoples have historically owned their
lands in a different way than the Anglo-American conception of land ownership is
understood. Whereas Anglo-American ownership emphasizes on title deeds,
indigenous ownership is based on holding, acquiring, using and working on lands.22
Unlike

other vulnerable groups or national minorities, indigenous groups can prove their
“historical, national, religious, and cultural relationship with their native land.”22 In
most of the cases, indigenous peoples own lands in common without formal
distribution and rigid demarcation of boundaries. Enjoyment of many indigenous rights
is dependent on their lands, such as their religious and cultural ceremonies, and also
their right to self-governance.

The UNDRIP and the ILO Conventions extensively dealt with the distinctive land
rights of the indigenous peoples. Article 26 of the UNDRIP acknowledges the right of
indigenous peoples “to the lands, territories and resources which they have
traditionally owned, occupied or otherwise used or acquired.” The article also asks
states to recognize such land tenure system. Article 28 emphasizes on the restitution
of lands, territories and resources that have been taken away from indigenous
peoples; and it is only when such restitution is impossible that just, fair and equitable
compensation will be provided to them as a redress.

Similarly, Article 14(1) of the ILO Convention No. 169 states, "“"The rights of
ownership and possession of indigenous peoples over the lands which they
traditionally occupy shall be recognized.” Further, Article 15 requires states to
safeguard indigenous peoples’ right to natural resources in their territories, and the
right to use, manage and conserve those resources. Article 16 protects indigenous
peoples from undue relocation without their consent. And even when so relocated with
their consent, their right to return in their lands is to be ensured. In case of sheer
impossibility so to return, they must be properly compensated.

The above mentioned rights bar independent states from arbitrarily acquiring
indigenous lands and dispossessing indigenous peoples. The growing acceptance of
indigenous land rights have also been reflected in the decisions of different
international and regional human rights bodies.?4 For example, in the case of the
Mayagna (Sumo) Awas Tingni Community v. Nicaragua,?> the Inter-American Court of
Human Rights holds that the concept of property includes “the communal property of
indigenous peoples, even if that property is not held under a deed of title or is not
otherwise specifically recognized by the state.”26

In the face of extensive obligations arising from international human rights
instruments, that ranges from corrective justice to restorative justice,
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affirmative action to historic apologies, and compensations to distributive justice,
states shy away from ratifying the ILO Convention and endorsing the UNDRIP.
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D. Consultation and Consent

Another very important and exceptional right solicited by indigenous peoples, but
feared by Afro-Asian governments, is right to be consulted before taking any decision
that potentially can affect indigenous peoples. Deriving from the principle of self-
determination, this right reflects the historical fact that decisions on lands and
resources of indigenous peoples are often imposed on indigenous peoples without their
consent. The requirement of consultation and consent bars nation-states from
asserting their unlimited sovereignty over indigenous peoples, and therefore,
hegemonic States who are habituated to see indigenous peoples as an object of
developmental decisions rather than as subjects in the decision-making process often
do not appreciate this right.

The right of consultation and consent was first recognized in the ILO Convention
169, and was further extended in the UNDRIP. Article 6 of the ILO Convention 169
requires governments to "“[c]onsult the peoples concerned, through appropriate
procedures and in particular through their representative institutions, whenever
consideration is being given to legislative or administrative measures which may affect
them directly.”2Z Especially in case of any decision regarding minerals and other sub-
surface resources, “governments shall establish or maintain procedures through which
they shall consult these peoples, with a view to ascertaining whether and to what
degree their interests would be prejudiced, before undertaking or permitting any
programmes for the exploration or exploitation of such resources pertaining to their
lands.”22 Indigenous peoples also have the right to participate in any decision making
that is pertained to the development that affects “their lives, beliefs, institutions and
spiritual well-being”.22

Similarly, the UNDRIP has elaborately catalogued the right of consultation and
participation in the decision-making process regarding elimination of discrimination
and promoting tolerance,l20 in protecting children's welfare, 2L in using indigenous
land and territory for military purposesifZ etc. The declaration emphasizes not merely
on consultation and participation, rather it stipulates that the consent of the
indigenous peoples in the
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consultation process must be achieved in a free, prior and informed manner. Article 10
affirms that indigenous peoples cannot be dispossessed or relocated from their lands
“without the free, prior and informed consent” or without “"agreement on just and fair
compensation and, where possible, with the option of return.”l23 Article 11 provides
that adequate redress must be offered to them if any intellectual, cultural, religious
and spiritual property has been taken away “without their free, prior and informed
consent or in violation of their laws, traditions and customs.”12% Article 18 Article 19
makes it a duty of the State that it consults “in good faith” with indigenous peoples “in
order to obtain their free, prior and informed consent before adopting and
implementing legislative or administrative measures that may affect them.”X The
Declaration also acknowledges the right to be consulted in case of taking any decisions
that may affect indigenous peoples’ lands, territories and resources,!2® and regarding
storage or disposal of any hazardous waste or materials.12Z

Consultation and participation, or the process of achieving free, prior and informed
consent of the indigenous peoples, as mentioned above, “implies more than mere
superficial consultation.”128 Tt must not be a mere process of informing indigenous
peoples about the decision already taken by the government to be imposed upon
indigenous peoples. The consultation must be obijective and meaninaful, and must be
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“crafted to allow indigenous peoples the genuine opportunity to influence the decisions
that affect their interests.”102

But in reality, governments in Asia and Africa do not consult with, let alone take
free consent of, indigenous peoples. Benedict Kingsbury's words best expresses the
scenario:

There remains, in Asia as elsewhere, a gulf between the self-identification
advocated by indigenous peoples in the United Nations—or even the doctrines of
consultation, participation and choice espoused in some international institutions—
and the actual experiences of indigenous peoples with externally driven
development and conservation.t2
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Countries in Asia and Africa need to understand that ensuring consultation and
participation of indigenous peoples protects interests of the dominant society as well.
If indigenous interests are reflected in the policies of these countries, peace and
stability would be easier to achieve than when indigenous voices are not heard.
Consultation and participation are the good democratic channel to give vent to
indigenous sufferings and angst. The enduring presence of indigenous peoples despite
all the suffering and genocide proves that they are here to stay, and it is better to hear
them.

V. WHY BANGLADESH SHOULD RECOGNIZE INDIGENOUS PEOPLES' IDENTITY
AND RIGHTS CONSTITUTIONALLY

As we have mentioned in the introduction, Bangladesh government has summarily
rejected recognizing indigenous peoples of the CHT in the constitution. By stating that
“the peoples of Bangladesh shall be known as Bangalees as a nation,” Bangladesh
constitution has virtually denied existence of other peoples that do exist within its
boundary.11L Article 23 A seemingly distinguishes Bangalees, the dominant nation, and
the “tribes, minor races, ethnic sects and communities”l12 as a category of nation. By
categorizing indigenous peoples of the CHT—who are not Bangalees—as “tribes or
minors races”—pejorative terms in Bengali culture, the government has exposed its
hegemonic mentality and assimilationist attitude. Such attitudes of non-recognition of
indigenous peoples with dignity has led indigenous peoples of the CHT to their
struggle for autonomy, which started with constitutional demand for autonomy, but,
following a failure to achieve recognition through peaceful protests, turned into non-
constitutional protests in the form of armed resistance for more than two decades.1i3

Experts on the indigenous issue of the CHT think that in view of the historical fact
that “the CHT always had a wholly or partially autonomous status in law and in
practice, from the colonial period until today,” the government of Bangladesh during
the post-independent Bangladesh “could have easily accommodated the autonomy
demands of the CHT people, as it did, at least partially, in 1997. History would thereby
have spared the unnecessary violence and gross human rights violations that plagued
the region the last few decades.”114£ The following discussion reveals the constitutional

)\ Page: 42

history of indigenous peoples of the CHT that bears testimony to the distinct identity
of the indigenous peoples of the CHT and their special constitutional status as
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autonomous self-governing peoples.

A. The CHT as the Home of Indigenous Peoples

Bangladesh government recognizes indigenous peoples of the CHT as “ethnic
minority” or “tribal” people, though not as indigenous. In spite of the definitional
controversy at international level regarding the criteria of indigenousness, there are
some agreed upon criteria over which little or no controversy exists. They are prior
presence, colonial experience, intention to maintain distinct culture. All these elements
are present in case of the indigenous peoples of the CHT.

The CHT is home to 11 ethnic groups who are ethnically distinct from the rest of
Bangladesh. Their language, religion, culture and history are different to those of the
dominant Bengali peoples. Whereas the majority Bengali peoples speak Bengali and
other Indo-Aryan languages, indigenous CHT peoples speak languages more akin to
Tibeto-Burman groups.iis Most of the indigenous peoples in the CHT profess Buddhism
while majority Bengali peoples profess Islam. Even the topography and cultivation
culture of the CHT are very different. The indigenous peoples of the CHT traditionally
depend on swidden cultivation or slash and burn, popularly known as jhum cultivation
in the CHT. Because of this culture of jhum cultivation, which is common to all
indigenous groups in the CHT, some indigenous peoples prefer to refer themselves as
“Jumma Peoples.”lt These features confirm their distinct ethnic identity, and form the
bedrocks of these peoples claim for indigenous status.

The tribal population of the CHT lived in this hilly region for several hundred years,
which according to the recorded history can be traced back to 1550.iZ Bengali
speaking peoples started permanently living in the Chittagong Hill Tracts only since
the 19* century, though they had visited the region for trade purposes since before.l1&
The CHT peoples were “recognized as “indigenous” to the region by the CHT
Regulation of 1900 and Act

12 of 1995.7112 Rule 4 of the Regulation 1 of 1900 holds, “"a Chakma, Mogh or member
of any tribe [is] indigenous to the Hill Tracts.” The Schedule of the regulation holds
that the Income Tax Act concerned “shall apply to all persons in the Chittagong Hill
Tracts except the indigenous Hillman.”12L

Various correspondences of the post-colonial state of Pakistan and Bangladesh have
used the term “indigenous” or its equivalent local term. Since the CHT peoples are not
claiming their status as indigenous to the whaole territory of Bangladesh and do not
question Bangalee's assertion that they came to the plains region of Bangladesh
before adivasis of the CHT, there is no reason to fear the word “indigenous.” Even
when the term is accepted with all its ramifications, the CHT indigenous peoples’
claims will not extend to the plains region where the Bangalees live.

The Prime Minister of Bangladesh and the opposition leader have used the term
“adivasi,” the Bengali equivalent of “indigenous” in their messages to the indigenous
peoples of Bangladesh on the UN declared International Day of the World's Indigenous
Peoples on August 9, 2003. Though both leaders have later on changed their policy in
using the term, the fact remains that the history of distinct social, political and
administrative systems of the indigenous peoples of the region, along with de jure and
de facto recognition of their distinct entity, proves indigeneity of the CHT people.12t

B. Constitutional History of the CHT
Unlike the plains area of Bengal that were under formalized empires and kingdom
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for many centuries, the CHT remained a region with decentralized self-governing
chiefdom, chieftaincies and tribal confederacies until both Bengal and the CHT fell
under British colonization.22 That means, the CHT during its colonization by the British
imperialists was not a part of the plains of Bengal, though both fell prey to the same
colonizer and became undivided parts of the British Empire. The CHT became a part of
British colonial role as late as in 1860, whereas the colonization of the plains of Bengal
happened as early as 1757. Another important difference between the two regions had
to do with the administrative system: while

the former became directly under British Crown's formal laws and administrative
system, the latter was allowed to maintain a system of quasi-formalized, quasi-
traditional “self-government system, in which the primacy of the indigenous groups
were highlighted, and such self-government system was enjoyed by the CHT till the
end of colonial rule.”L23

During the decolonization of Indian Sub-continent in 1947, the CHT wanted to
become a sovereign “native state” as it was before British colonization, or a
confederation with some non-Muslim parts of present India. Without heeding to this
demand, and totally anomalous to the principle of two-nation theory, which was the
main theory behind the formation of two different independent countries of India and
Pakistan based on majority's religious affiliation in a particular district, the CHT was
allotted to Pakistan though its Muslim population was very low.124

In the newly formed post-colonial constitution of 1962, the special self-governing
status was recognized terming the CHT as “tribal area” soon to be abolished in
1963.222 In spite of repeated appeals by the indigenous peoples, the special
administrative status was not revived until the country itself was broken, the erstwhile
East Pakistan was now forming the country of Bangladesh, the CHT being a part of it.

It is an interesting fact of the history that it was not only the CHT indigenous
peoples that suffered under the hegemonic military-bureaucratic governmentality of
Pakistan; the Majority Bangalees of the East Pakistan also suffered all kinds of
economic, cultural and political exploitation at the hands of West Pakistan.i28
Ironically, Bangalees of East Pakistan mainly started its struggle against West Pakistan
for provincial autonomy though it ended up having a war of independence fought and
won, and thereby establishing the independent Bangladesh, where they are now in a
position of domination. Soon after the independence, in the process of constitution
making, indigenous peoples of the CHT demanded autonomy and the revival of their
self-government status, very akin to Bangalees’ demands for autonomy from
hegemonic West Pakistan. History repeated here partially; the indigenous peoples
constitutional demand autonomy being dismissed, they started armed struggle against
Bangladesh that continued till 1997, when the government of Bangladesh and
indigenous peoples’ political organization Parbatya Chattagram Jana Samhati Samiti
reached a treaty in 1997, known as the CHT Peace Accord, establishing the CHT
Regional
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Council, thereby partially reviving the special self-governing status of the CHT.12Z

C. Constitutional Recognition Is Still Being Denied
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Though the special administrative status was revived partially, the government is
not ready to recognize indigenous peoples constitutionally. Even the Peace Accord
avoided using the term “indigenous,” and instead, used the word "“tribal” in referring
to the Jumma peoples, as Article 1 of the Accord states, "Both sides agree to treat the
CHT as the tribal inhabited region.” Though the terms indigenous and tribal are often
used interchangeably, they have different connotations in international law.128 QOne
writer have aptly put it in the following words, “In the African context the designation
“tribal” is so broad as to be almost meaningless, applying as it does to most groups
within Africa. Similar concerns have led governments from Asian countries inhabited
by tribal peoples to express their belief that the distinction is an important one.122
Bangladesh's official position is that all tribal peoples are not indigenous, and the
Jumma peoples are only tribal ethnic peoples, not indigenous.

In light of our discussion of the Jumma peoples’ history, we find that they are not
simply tribal peoples, they fulfil all the criteria of indigeneity that the existing working
definition, say, Cobo's definition, demand. Their prior presence in the CHT region when
the colonization happened, along with their cultural distinction and historical
continuity up to the present day, justify their claim as indigenous. The only objection
that can be validly raised against their indigeneity is interpretational, the
interpretation of indigeneity as co-extensive with the territory of a state. Such an
interpretation does not take into account of the historical fact that colonizing powers
established their empire over big chunks of the continent containing various
indigenous groups who came in their respective homelands prior to others. That the
colonial boundary is now consolidated does not wipe out the history of each group's
prior presence, which is the critical element of indigeneity in the highly demanding
definitions of indigenousness.

Unfortunately, as colonization came to indigenous peoples and territories through
various legal discourses that denied indigenous existence, for example, the doctrine of
terra nullius and non-application of laws to uncivilized native peoples, so did
decolonization come to them with all the legal discourses that deny revival of
indigenous sovereignty. The principle

of uti possedetis, which means colonial boundaries must be respected, as enshrined in
the UN General Assembly Resolution on the Granting of Independence to Colonial
Countries, 32 and the blue-water principle of decolonization, which meant that
decolonization will be allowed to those peoples only that were geographically
distinct,’2* have confirmed that non-dominant indigenous peoples will be not only
unable to decolonize themselves, but also their very identity as indigenous that would
justify decolonization and independence, or alternatively, self-government, will be
denied.

Bangladesh has taken advantage of these international legal principles that
distribute sovereignty to legal entities called states,32 and consolidated further by the
principle of territorial integrity. Bangladesh has also taken advantage of the “unitary”
structure of its constitution, which was adopted without taking indigenous peoples’
history of self-government. During the Universal Periodic review of Bangladesh before
the Human Rights Council in 2013, Bangladesh took the plea of its constitution by
saying that “[a]s per the Constitution of Bangladesh, there are no ‘indigenous
minorities’ or ‘group’ in Bangladesh. All citizens of the country are indigenous to the
land.”133
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Bangladesh should not take the excuse of its constitutional system, instead, it
should amend its constitution in light of the international indigenous human rights
instruments and recognize indigenous identity, especially when Bangladesh has a
history of struggle following similar denial by of their identity by the West Pakistani
regime. One author has graphically framed this irony in the following words,

Is it not a strange mockery of history that the Bengalis who took to arms to
establish their identity is now against a people who also resorted to the same struggle
to regain the identity they have been privileged to enjoy for hundreds of years? Is not
the stand taken by the Bengalis self-denying? Are they not denying the legitimacy of
their own struggle which they waged to gain their political/cultural selfhood by
suppressing remorselessly the movement of the Jummas for an entity of their own?132
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In absence of constitutional recognition of indigenous rights and identity, the Peace
Accord, which ended protracted period of the armed conflict in the region, will be
vulnerable to constitutional challenges. Indeed, the Peace Accord was challenged in
two Supreme Court cases, where the Supreme Court has declared the CHT Regional
Council as totally unconstitutional and void.132 So, constitutional non-recognition can
vitiate the much-prized peace and stability in the region while such recognition will
ensure the image of Bangladesh as peace-loving multi-cultural democratic country.

VI. CONCLUSION

Indigenous Jumma Peoples of the Chittagong Hill Tracts in Bangladesh have been
demanding constitutional recognition of their identity for four decades now. The
history of Jumma peoples demonstrate that they deserve to be so recognized.
Bangladesh government has been denying, not unlike many other Afro-Asian
countries, to recognize indigenous based on an argument of fear—the fear that
recognizing Jumma peoples’ identity as ‘indigenous’ will justify their secession from
Bangladesh. Although self-determination is a right of indigenous peoples, it does not
exclusively mean right of secession. In the present world order, self-determination is
practiced more by way of self-government and autonomy rather than secession and
independence. There cannot be thousands of independent countries as there are
thousands of indigenous communities.

Through the Peace Accord of 1997, Bangladesh conceded limited self-government
for the Jumma peoples, but in absence of constitutional recognition this promise is in
serious threat of being diluted, which can in turn disrupt peace and stability of the
region once again. A clear understanding of the term ‘indigenous’ and the rights
guaranteed to the indigenous peoples by the international human rights instruments
demonstrate that constitutional recognition will have the effect of ensuring dignity,
respect and confidence of the indigenous peoples, which will be as much rewarding to
the recognizing country as the indigenous peoples recognized.
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