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An Overview of the Real Estate (Regulation and Development) Act, 2016

AN OVERVIEW OF THE REAL ESTATE (REGULATION AND DEVELOPMENT) ACT, 2016

by
Manoj Kumar:
“The best investment on earth is earth.”
—Louis Glickman
ABSTRACT
India has established several autonomous regulatory authorities in sectors like
securities markets, telecommunications, insurance and electricity after starting the
phase of economic liberalization and globalization in the year 1991. The real estate
sector has been witnessing considerable development over the years and attracting
profound investments. However, the home buyers face serious problems like
fraudulent developers, illegal constructions and delays in completion of projects.
The Parliament has passed the Real Estate (Regulation and Development) Act,
2016, which sets up a regulatory authority to protect home buyers as well as to
promote real estate sector. This paper gives an overview of the various provisions of
this Act. Further, it also makes critical analyses of the provisions of this Act.
Keywords : Real Estate, RERA, Complaint Procedure, Real Estate Appellate
Tribunal
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1. INTRODUCTION

The growth of nhew economic policies of liberalization and globalization has triggered
a mass awareness for improving the process of fair competitive environment among
developing nations like India. Almost all the developing countries have operated with
an unstructured competition policy till recently, and tried to justify the state
interventions over economic activities. The developing countries face the challenge of
establishment and maintenance of a fair competitive environment and to develop a
competition policy with special reference to existing sectoral regulators who are
working to ensure a competitive environment. India has established several
autonomous regulatory authorities in sectors like securities markets,
telecommunications, insurance and electricity after starting the phase of economic
liberalization and globalization in the year 1991. The real estate sector has been
withessing considerable development over the years and attracting profound
investments. However, the home buyers face serious problems like fraudulent
developers, illegal constructions and delays in completion of projects. Therefore, an
urgent need was being felt for effective regulation of the real estate sector in India.

The real estate sector plays a catalytic role in satisfying the need for housing and
infrastructure in the nation. This sector has developed drastically in recent years and
had been largely unregulated, together with lack of standardisation, consumer
protection and professionalism.ilt is to be noted that Consumer Forums are accessible
to the buyers in the real estate market under the Consumer Protection Act, 1986,
however, the remedy is only curative and is not enough to redress all the concerns of
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promoters and buyers in that sector. The lack of standardisation has been a
constriction to the orderly and healthy growth of industry. In view of the above, The
Real Estate (Regulation and Development) Act, 2016 was passed by the Parliament on
15t March, 2016.2 The Union Housing Minister Sh. Venkaiah Naidu said, “The Act
ushers in the much desired accountability, transparency and efficiency in the sector
with the Act defining the rights and obligations of both the buyers and developers.”2
11. HISTORY AND POLICY

The journey for establishing a regulatory authority for real estate sector started on
May, 2008, when for the first time Ministry of Housing and Urban Affairs (HUPA)
presented a Concept Paper on regulation of real
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estate sector and a model law for legislation by States/Union Territories. In the year
2011, Ministry of Law & Justice also recommended central legislation for regulation of
real estate sector. Therefore, a bill was prepared by the Central government and it was
introduced in Rajya Sabha by the name of Real Estate Bill, 2013. However, this bill
was referred to Standing Committee and report of Standing Committee was laid on the
tables of both Houses of Parliament on February, 2014. The Central Government
approved official amendments based on recommendations of Standing Committee on
April, 2015. Finally, on 10 March, 2016 the Real Estate (Regulation & Development)
Bill, 2016 was passed by Rajya Sabha and on 15 March, 2016, Lok Sabha also passed
this Bill. This Act received assent of President on 15" March, 2016. The policy of the
Act is:

“to establish the Real Estate Regulatory Authority for regulation and promotion of
the real estate sector and to ensure sale of plot, apartment or building, as the case
may be, or sale of real estate project, in an efficient and transparent manner and to
protect the interest of consumers in the real estate sector and to establish an
adjudicating mechanism for speedy dispute redressal and also to establish the
Appellate Tribunal to hear appeals from the decisions, directions or orders of the
Real Estate Regulatory Authority and the adjudicating officer and for matters
connected therewith or incidental thereto.”2

This Act provides for establishment of Real Estate Regulatory Authority for
promotion and regulation of the real estate sector to ensure sale of apartment,
building or plots or sale of real estate project in a transparent and efficient mode. It
also ensures protection of interest of consumers in the real estate sector. Further, it
also provides for establishment of an adjudicating method for speedy dispute redressal
and also to set up the Appellate Tribunal to hear appeals from the directions, orders or
decisions of the Real Estate Regulatory Authority. This Act regulates dealings among
promoters and buyers of residential real estate projects. It provides for establishment
of State Level regulatory authorities called Real Estate Regulatory Authorities
(hereinafter to be called as RERA). This Act mandates for housing real estate projects,
with some exceptions to be enrolled with RERAs. A Promoter cannot offer or book
these projects for sale without registering them with RERA's. The real estate agents
who deal in these projects also need to be registered with RERAs. The promoter has to
upload details of the project on the website of RERA's websites after registration. Such
details include schedule for completion of the real estate project and the site and
layout plan. The sum raised from buyers for a project has to be kept in a separate
bank account and shall be utilised for building of that project.
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The state government has the power to revise such amount. This Act gives right to
legal representation on behalf of customer by legal practitioners or chartered
accountants or company secretaries or cost accountants. It also inflicts strict penalty
on real estate agent, promoter and also lays down imprisonment for violating the
provisions of this Act. The division bench of Bombay High Court in Neelkamal Realtors
Suburban (P) Ltd. v. Union of India® while deciding the validity of various provisions of
the Real Estate (Regulation and Development) Act, 2016 on the ground of violation of
Arts. 14, 19(1)(g) of the Constitution of India, held that

“the Real Estate (Regulation and Development) Act, 2016 Act does not have
retrospective applicability.”
111. ESTABLISHMENT AND COMPOSITION OF REAL ESTATE REGULATORY
AUTHORITY
The Act provides for the establishment of an Authority by the name of “the Real
Estate Regulatory Authority” (RERA) through a notification by the appropriate
Government.& The RERA's may be created by the governments of two or more States.
Further, the appropriate government may set up more than one authority in a State or
Union territory.Z The appropriate government shall appoint any regulatory authority or
the Secretary of the department dealing with housing as the Regulatory Authority for
the purpose of this Act till the institution of Regulatory Authority under this section.g
The Act makes RERA as a body corporate which will have a common seal and
perpetual succession. It has the power to purchase, hold and dispose of any kind of
property and to make contract, and may sue or be sued in its own name.2

The Authority consist a Chairperson and minimum of two whole time members
whose appointment is to be made by appropriate Government.12 The appointment the
Chairperson and other Members of the Authority shall be made by the appropriate
Government on the advice of a Selection Committee. The Selection Committee will
consist of the Chief Justice of the High Court or his nominee, Law Secretary and the
Secretary of the Department dealing with Housing. The Chairperson and members of
the Authority may be selected from amongst people who have professional experience
and enough knowledge of at-least twenty years in case of the Chairperson and fifteen
years in the case of the Members in housing, urban
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development, infrastructure, real estate development, economics, technical experts
from relevant fields, law, planning, commerce, accountancy, management, industry,
social service, administration or public affairs.i A person who has been in service of
the State Government will not be eligible for appointment as a Chairperson of the
Authority unless he has held the post of Additional Secretary or any equivalent post in
the State Government or Central Government. Similarly, a person who is, or has been,
in the service of the State Government cannot be appointed as a member unless he
has held the post of Secretary or any similar post in the Central Government or State
Government.12

1V. TERMS AND CONDITIONS OF SERVICE AND COMPLAINT PROCEDURE

The tenure of Chairperson and Members of the Authority is for a period of five years
from the date of their joining in the Authority or the age of sixty five years, whichever
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is earlier. Such persons will not be qualified for re-appointment.i2 The appropriate
Government must satisfy itself that such persons do not have any pecuniary interest
which may prejudicially affect their functions as members of the Authority.i2 The
terms and conditions of service like salary and other allowances payable to the
Chairperson and other Members of the Authority are to be approved by the
regulations.> The terms and conditions of service of a member cannot be changed
after selection to his disadvantage.i® The Chairperson or a member of the Authority
may resign from his office by giving three months’ notice in writing to the appropriate
Government.2Z However, such person may be removed from his office by the
appropriate Government on the ground of insolvency or physically or mental incapacity
of a member or conviction of any offence involving moral turpitude or acquiring such
pecuniary or other interest as may to prejudicially influence his functions as a member
or abuse of position rendering his continuance in office harmful to the public interest.18
Such removal of the Chairperson or Member of the Authority cannot be made by the
appropriate Government without affording him the reasonable opportunity of being
heard and after an enquiry by a judge of the High Court.:2 Officers and other
employees may be appointed by appropriate Government in consultation with the
Authority for the efficient discharge of its function
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under this Act.22 The terms and conditions of service of the officers and other
employees of the Authority are to be regulated by the rules made under this Act.2L The
powers of direction and general superintendence in reverence of all administrative
matters of the Authority are vested in the Chairperson.22

The meetings of the Authority and their time and places with respect to the
transaction of business are to be fixed by the rules.22 If the Chairperson is incapable to
be present at a meeting of the Authority than any other member selected by the
members at the meeting will chair at the meeting.22 All decisions on an issue are to be
taken by vote of majority by the members in the meeting of the Authority and there
has been parity of votes than the Chairperson or the person presiding will have a
casting vote.22 Any matter received by the Authority shall be disposed of within sixty
days from the receipt of the application.2¢ Any irregularity like a defect in vacancy or
constitution or Coram or procedure will not invalidate the actions taken by the
Authority.2%

A complaint may be filed with the adjudicating officer or the Authority by any
aggrieved person for any infringement or flouting of rules and regulations or the
provisions of this Act against any allottee, real estate agent or promoter.2&

V. POWERS AND FUNCTIONS OF THE REAL ESTATE REGULATORY AUTHORITY

The Authority is required to make recommendations to the appropriate Government
in order to make orderly growth in real estate sector and to protect interests of the
consumers in such sector various precautionary measures.22 Further, the functions of
the Authority also include registering
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and regulating real estate projects, to publish and maintain records of various projects
and promoters, to levy fees on the promoters, real estate agents and allottees etc.22
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The Authority either suo motu or on a complaint has power to call for information or
conduct investigations in to the dealings of any real estate agent, promoter or
allottee.21 The Authority will have the powers of a civil court while disposing of
applications or complaints before it.22 The Authority can also issue interim orders in
the nature of prohibitive or restraint orders to any allottees, promoter or real estate
agent wherever it deems necessary.22 The Authority has been given power to issue
directions from time to time to allottees, promoters and real estate agents for the
purpose of discharging its functions under the Act.24 The Authority has also power to
impose penalty or interest in respect of any matter where the allottees, promoters or
real estate agents make breach of the provisions or rules or regulations made under
the Act.22 The Authority while disposing of
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applications or complaints under this Act shall be guided by the principles of natural
justice.2®¢ The penalty or interest imposed on allottees, real estate agents and
promoters can be recovered as arrears of land revenue in case of default.2Z

VI. ESTABLISHMENT AND COMPOSITION OF THE REAL ESTATE APPELLATE
TRIBUNAL

The appropriate government will establish by notification a Real Estate Appellate
Tribunal for various jurisdictions.28 Benches of the Appellate Tribunal may also be
established by the appropriate Government. Each bench of the Appellate Tribunal
consists of one Judicial Member and one Administrative or Technical Member.32

The Appellate Tribunal will consist a Chairperson and minimum of two full time
Members of which one member will be Technical or Administrative member and other
will be a Judicial member.22 The eligibility for appointment as the Chairperson is that
he should be or qualified to become a judge of High Court. In case of appointment of a
judicial member, he must have experience of fifteen years as a judicial officer or an
equivalent post in India. In case of appointment of Administrative or Technical
member, he must have experience of at least twenty years in the field of housing,
urban development, infrastructure, real estate development, economics, law, planning,
accountancy, commerce, industry, management, public affairs or as Administrative
Officer either in Central or state Government services.?: The appropriate Government
shall appoint the Chairperson of the Appellate Tribunal in consultation with the Chief
Justice of High Court or his nominee.?2 The other two Members of the Appellate
Tribunal will be appointed by the appropriate Government on the recommendations of
a Selection Committee consisting of the Secretary of the Department handling
Housing, the Chief Justice of the High Court or his nominee and the Law Secretary.42

VI1I. TERMS OF OFFICE AND CONDITIONS OF SERVICE OF CHAIRPERSON AND
OTHER MEMBERS
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The tenure of service of the Chairperson of the Appellate Tribunal is for five years
and he will not be qualified for re-appointment. The age limit for the Chairperson and
other Member of the Appellate Tribunal is sixty-seven years and sixty-five years
respectively.22 The appropriate Government should ensure that the Chairperson and
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other Members of the Appellate Tribunal do not have any such financial interest which
may prejudicially affect his functions as such member.25 The salary and other
allowances and other terms and conditions of service are to be determined by the
regulations. Such service conditions of the Chairperson and other members of the
Appellate Tribunal cannot be changed to their disadvantage subsequent to their
selection.28 Vacancies occurring in the office of the Chairperson or a member of the
Appellate Tribunal are to be within a period of three months.2Z The Chairperson or a
member of the Appellate Tribunal may resign from his office by giving a three months
prior notice to the appropriate Government.2&

The appropriate Government after discussion with the Chief Justice of the High
Court may remove from office the Chairperson or any other member of the Appellate
Tribunal on the grounds of insolvency or conviction of an offence involving moral
turpitude or mental or physical incapability or acquiring economic or other interest
which may adversely effect on his functions as such Chairperson or Member of the
Appellate Tribunal or abuse of position rendering his continuance in office detrimental
to the public interest.22 However, an enquiry report of a Judge of the High Court has to
be taken in to consideration by the appropriate Government before making the order
of removal of such Chairperson or member of the Appellate Tribunal and he must be
given right to be heard during such enquiry.22 The Chairperson and other members of
the Appellate Tribunal cannot take any employment in any enterprise who was a party
to any proceeding before the Appellate Tribunal.2t The Appellate Tribunal will have its
own officers and other employees to be selected by the appropriate Government.22 The
control and general superintendence of such officers and employees will lie with the
Chairperson in the discharge of their functions.®2
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VIIL. JURISDICTION, PROCEDURE, POWERS AND FUNCTIONS OF THE
APPELLATE TRIBUNAL

Any person aggrieved by an order, direction or decision made by an adjudicating
officer or the Authority may file an appeal before the Appellate Tribunal.532 An appeal
may also be filed by an appropriate government or the competent authority before the
Appellate Tribunal.55 The appellate Tribunal can make its own procedure and it will not
be bound by the procedure laid down by the Code of Civil Procedure, 1908. However,
the Appellate Tribunal will be guided by the principles of natural justice. The Appellate
Tribunal also need not to adhere to the rules of evidence contained in the Indian
Evidence Act, 1872.5¢ The Appellate tribunal will have the authority of civil court for
the purpose of discharging its functions under the Act.5Z The proceedings before the
Appellate Tribunal are to be considered as judicial proceedings.58 The appellant or
applicant will have legal right to represent his case either in person or by a legal
representative or company secretary or chartered accountant or cost accountant.s®
Each order made by the Appellate Tribunal can be executed as a decree of civil court.&8
An appeal can be made by any person aggrieved from any order or decision of the
Appellate Tribunal to the High Court within a period of sixty days.8L

1X. OFFENCES, PENALTIES AND ADJUDICATION

Chapter VIII of the Act provides the provisions relating to punishment for non-
compliance of the provisions of this Act. The promoter will be liable for 3 years
imprisonment and fine up to ten percent of the real estate project if he does not
register the project with RERA under section 3 of the Act.82 The promoter can be
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imposed fine up to five percent of the project if he gives false information and violates
section 4.82 A penalty up to five percent of the project shall be imposed if the promoter
infringes any other provisions of the Act except sections 3 and 4.84 The real estate
agent shall be liable for a penalty of rupees ten thousand per day and a maximum up
to five percent of the plot, apartment or building of the real estate project if he does
not register himself with RERA.& The promoter shall be liable for
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a fine up to five percent of the project for each day default if he contravenes or fails to
comply with the directions or orders of RERA under the Act.8¢ Further, the promoter
shall be punished for a term up to three years and with fine up to ten percent of the
project for each day default if he contravenes or fails to comply with the directions or
orders of Appellate Authority under the Act.&Z The real estate agent shall be liable for a
penalty for each day default and up to five percent of the plot, apartment or building
of the real estate project if he does not comply with orders of the Authority.s& He shall
be punished for a term up to one year and with fine up to ten percent of the project for
each day default if he contravenes or fails to comply with the directions or orders of
Appellate Authority.&2 The allottee shall be liable for a fine up to five percent of the
project for each day default if he contravenes or fails to comply with the directions or
orders of RERA under the Act.Z2 He shall be punished for a term up to one year and
with fine up to ten percent of the project for each day default if he contravenes or fails
to comply with the directions or orders of Appellate Authority.Z2 Whenever an offence
is committed be a company, the persons who are in charge or responsible for conduct
of the business of a company can be punished if they are found to be guilty under the
provisions of this Act.Z”2 The Authority while adjudging compensation under sections
12, 14, 18 and 19, will have to appoint a judicial officer who is or has been a district
judge to be an adjudicating officer for making an enquiry under the provisions of this
Act.Z2 An application for compensation is to be determined by the adjudicating officer
within a period of sixty days.72

X. FINANCE, ACCOUNTS, AUDIT AND OTHER MISCELLANEOUS PROVISIONS OF
THE REAL ESTATE (REGULATION AND DEVELOPMENT) ACT, 2016
The Central Government and State Government may, with the approval of
Parliament and State Legislature respectively by legislation make appropriate grants to
the Authority to be utilized for achieving the goals of the Act.Z2 A consolidated Fund
has to be established by the name of the Real Estate Regulatory Fund and all fees,
charges and grants received by the
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Authority will be credited in to it.22 The Fund has to be used for making the income,
grant and other remuneration of all members, officers and employees of the
Authority.”Z The Authority has to maintain proper account books and other related files
and make a yearly report of accounts.”2 The account books of the Authority are to be
audited by the Comptroller and Auditor-General of India (CAG) at proper period.”2 The
CAG and every other individual chosen by him in relation with the audit of the account
books of the Board will have the similar privileges, rights and power in relation with
the audit as he is having in relation with the audit of accounts of the Government. He
has the power to require the production of records, account books and can have
inspection of anv office of the Board.22 The accounts as certified bv CAG or other
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authorised person will be supplied per annum to the Central Government and placed
before Houses of Parliament or State Legislature.&t

The civil court is barred to entertain any suit or proceeding or pass injunction orders
in reverence of any matter in which the Authority or the Adjudicating Officer or the
Appellate Tribunal has power to adjudicate.82 The Court can take cognizance of the
offences punishable under this Act on a written complaint made by an adjudicating
officer or the Authority or any duly authorised agent.&2 Such offences can be tried only
by a Judicial Magistrate of first class or a Metropolitan Magistrate.g2

X1. CRITICAL ANALYSIS OF THE PROVISIONS OF THE ACT

This Act has provided many safeguards and protections for transactions relating to
investment in real estate sector. It intends to ensure that the home purchasers are
protected from unreasonable harshness imposed by the developers and builders in the
real estate market. It has brought more accountability and transparency in the making
of real estate transactions. Before the passing of this Act, the obligations of promoters
and buyers were determined by the contract entered between the parties. The buyers
had only contractual rights and most of the obligations in the contract were prone to
the interest of the developers. However, this Act provides various obligations which are
to be followed by the builders, promoters, developers

and allottees and now the purchasers have statutory rights as compared to contractual
rights.8s

This Act has considered various practical problems of the real estate sector and
provided various provisions for addressing such problems. Some of the measures are
like keeping seventy percent of funds in an account by the developer, limitation on
advances taken by the promoters for a project etc. try to protect the interest of
buyers. It also provides redressal mechanism to the buyers in the form of Real Estate
Regulatory Authority and Appellate Tribunal in a case if any promoter, developer or
agent infringes their rights under the Act. Further, the provision for penalty either fine
or punishment or both also ensures fair play in action in real estate sector.

X11. CONCLUSION

The value of the properties and land is a very crucial factor which enhances the
economic growth of a country. The Indian Parliament has conceded the Act in order to
bring into line the domestic real estate law with international real estate standards. In
conclusion, the Real Estate (Regulation and Development) Act has clearly laid down a
mechanism with the vision to regulate and facilitate the transactions in the real estate
business. Therefore, this Act has provided considerable relief to the investors as their
rights have been well protected.

* Ph.D. (Law), Assistant Professor, Dr. Ram Manohar Lohiya National Law University, Lucknow (U.P.).
<manoj.rminlu@gmail.com>
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