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ABSTRACT

This paper tries to present a discursive analysis of judicial decisions and attitudes
on the contours of sex discrimination through an examination of reported
judgments of the honourable Apex Court and different high courts over the last
seven decades after the independence. This analysis is in itself neither exhaustive
nor it covers the broad spectrum of gender discrimination, but tries to point out
problem area as well as the inherent bias and underlying patriarchy in the highest
courts of justice.
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1. INTRODUCTION

The courts in India had end number of times, owing to the deeply ingrained and
layered patriarchal set up, reinforced the masculine values
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and endocentric morality, while ignoring the legal and constitutional mandates for
disbursement of justice- its primary duty and concern.

Patriarchy can be witnessed in and out of courtrooms as well as judicial decisions.
The discrimination is not only with respect to representation of women at the highest
levelt but during the everyday practices of the courts as well as while rendering
decisions with respect to women and ancillary issues and concerns. The male
dominated courtz often if not hostile is ignorant to the women troubles and
apprehension.2 According to Advocate Shalu Nigam “The analysis of everyday
proceedings in the misogynist court rooms reveals the manner in which sexism
operates and is reinforced, post-mortemed and reiterated in daily decisions, orders,
conversation, jest, reasoning and assumptions based on ideology that subjugate
women despite of the fact that the Constitution of India guarantees affirmative
provisions in favour of women.”4

In general to regard Court rooms as Temples of Justice is a misnomer. They are
simply the interpretator and implementator of law and constitutional values. India by
following the adversarial system of justice, the judge is required to behave like an
umpire- fair, just, impartial and neutral, as he is obligated to deliver the justice and
pass orders on the basis of documents, evidence, testimonies and relevant information
submitted before him/her by the parties.

But we tend to forget that judges are also mere mortals with their own
subjectivities, understandings, ideologies and set of biases. Furthermore the
adversarial system is based on the concept of pitting one against the other and
whoever is able to convince the judge wins the case. The more money and power
means a better lawyer and resources. So at times it does work against the needy,
vulnerable and the poor.5 The judges sitting at the top concerns with the evidence and
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the document, they look at everything from the lens of black
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or white, forgetting that the human emotions, egos, triumphs, fears etc. cannot be
compartmentalized.

Therefore a judge looks a person's individual subject matter from his/her subjective
prism in accordance to the material produced in front of him/her. Thus the courtrooms
cannot be regarded as neutral space, and free from biases. The courtroom itself has a
persona and works like a bureaucratic machine with its pitfalls. To add to this, the
judges presiding over may presume himself to be a benefactor, providing justice and
remedy to the needy and proceeds in the manner of having a special place and
position. Thus, it is seen that it has become common for the courts to use the
“subjective moral traditions and patriarchal lens to adjudicate matter”s, especially in
cases where the issue relates to women rights or there is a women litigator.

The court in these situations becomes the moral guardian and custodian of
traditional norms and cultural sensitivities. The women rights are seen from the prism
of her relationship to men- daughter, mother, wife, sister and her role and position in
the popular culture and society. The decisions are based not on the rule of law and
constitutional morals but collective consciousness of society and societal norms and
morals.

Thus while reading the case laws, the considerations are not the ratio or the
judgment of the cases but an attempt has been made to understand the process and
points of deliberation and contestation by the parties from the sociological lens and
jurisprudential understanding of the problems and vulnerabilities associated with
gender discrimination in India. By this analysis the position rights and vulnerabilities
of women is understood through the discussion and not just on the question whether
the judgment is calling for ‘women emancipation’.

As Kalpana KannibaranZ points out that in general we follow the legal reasoning on
non-discrimination as provided in the ‘oft-repeated” refrain in Article 158 jurisprudence
on the sex-discrimination. The article 15(1) of the
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constitution provides that a person cannot be discriminated on the account of the sex
alone. But when the sex is accompanied with other factors like “social norms”2,
separate conditions of services,’2 or the like it does not fall in the purview of
discrimination based on sex alone. Thus giving it a very limited interpretation and
scope and reducing the reading of a constitutional fragment to mere words. Whereas
the interpretation of Art. 15(3) which is a special provision for women and children is
“tossed around in the courts in ways that are very telling of the orientation of the
judicial mind as to the location of women in the public domain.”

The application of constitutional right comes with the important question as how to
demarcate or draw a line between differentiations/classification and discrimination.
When a particular provision is providing for classification and when it leads to
discrimination? The courts were faced with this question in the initial years itself; as in
Mahadev Jiew v. B.B. Senil the question was with regard to application of order 25 of
CPC, which laid down the procedures to be followed in the cases of money suit. It was
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provided under sub-rule 3 that the courts were empowered to ask for money security
from the Plaintiff, in cases where it was a woman if she doesn't have sufficient
immovable property in India and in cases of male where he is not a resident of India
and does not possess sufficient immovable property. The provision was challenged to
be discriminatory as infringing Article 15 of the constitution. But the court refused to
acknowledge as discrimination as held that it was based on propriety consideration
and not sex alone. The court said “possession of sufficient immovable property in India
is not a consideration bearing on sex at all.”12
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Another interesting observation was made by Jammu & Kashmir High Court: where
while upholding the validity of order 5 rule 15 of CPC which required the summons to
be only served to the adult male member of the family in absence of the defendant.
The court observed:

“The function of females in the Indian society is that of housewives. Until
recently it was in exceptional cases that women took part in any other activity than
those of housewives. Females were mostly illiterates and some of them Parda
Nashin. The legislature enacting this rule had in mind the special condition of
Indian society and therefore enjoined upon the male members and did not regard
service on female as sufficient.”12
The courts held that this provision is not discriminatory nor it puts her in

disadvantageous position, but is basically to exonerate her from all responsibilities
taking into notice the social norms and conditions of the society.1®

Thus in the initial years the reasoning was that for the purpose of establishing
discriminatory provision it is essential to establish that it was only because of the
reason of sex alone. As the Apex court in the first Air Hostess case- Nergesh Meerzalé
where the question was raised with regard to parity of remunerations between air
hostesses and flight pursers (male counterparts), the Court Held:

“These two posts had different Modes of recruitment, promotional Avenues,
salaries, allowances...etc., the air hostesses form an absolutely separate category
from that of the assistant flight pursers and, hence, there is no discrimination on
account of sex but classification owing to different service conditions.”1Z
Thus by different decisions the court made it amply clear that the sex coupled with

propriety rights, social conditions, service condition etc shall negate the presence of
discrimination.

Another Interesting case centringon classification and discrimination was when the
Calcutta High Courtig held that
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“segregating women and men students, retaining the more established and reputed
facility for men and asking women students to travel back and forth between women
college and the co-educational institution for men, did not constitute discrimination on
ground of sex alone, because it was sex coupled with application of a scheme for
women students, which covered development of women college as a step towards the
advancement of female education....”
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Here the court created special institution for men which barred the entry of women
on the pretext that they have made women colleges, which falls under “special
provision for women” under Article 15(3). The court further stated that this cannot be
termed as discrimination as “Article 15(3) of the Indian Constitution, however,
provides for only special provision being made for the benefit of women and does not
require that absolutely identical facilities as those enjoyed by males in similar matters
must be afforded to women also”

Thus ironically this scheme was regarded as not discrimination but providing
“special provisions for women”. In the same line another striking judgment came from
the Madras High Court,22 where due to the shortage of higher education colleges for
women, institutions which were open to male students opened their doors for female
students too. The University of Madras at this time on recommendation of the
University Commission report barred the entry of the female student without the
express permission from the syndicate on account of “that these institutions that had
predominantly male presence lacked the atmosphere of freedom for their natural
development”.22

The court upheld the argument given by the university that they were state aided
and not state funded hence are not covered under the definition of state, therefore
they cannot be held liable for discrimination. The court further stated that there is no
bar on the female students but on the colleges which are unable to provide sufficient
facilities in accordance with the regulation. Hence it will be a “hostile environment” for
female student. The remedy provided was not creating a friendly environment but
exclusion of women to make them safe.

Thus we can see that the distinction between the classification and discrimination
on the basis of sex has always been a very worrisome condition. The Article 15(3) was
a constitutional right given to women to improve their condition has somehow now
become a tool for positive discrimination, which works in favour of women, but it is a
double edge sword. On one hand it intend to improve the condition of women, but on
the other hand it makes them dependent and their legitimate claims are set aside on
the ground that it is a reasonable classification.
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The jurisprudence of sex discrimination in context of relationship is expressed
primarily in two ways- first is the spousal relationship-with regard to- marriage,
adultery, maintenance, divorce, property, restitution etc and other is in the context of
employment where women are discriminated and denied entitlements which accrues
to an employee. It is important to understand both the perception of judiciary towards
women- when at home (personal space) as well as outside (public space), to bring the
deep-rooted patriarchal approach in the lowest to the highest judiciary.

11. CASES OF DISCRIMINATION AT WORKPLACE

It is important to analyse and discuss the work-place discrimination jurisprudence
developed by the judiciary in the last quarter of century, as it helps in understanding
the attitude of judiciary towards gender discrimination at work place with regard to the
equal pay for equal work, equality in treatment or empowering through special
provisions. 1 have specifically taken those cases where though the judgment is
laudable and had struck down discriminatory provisions, the language employed
reinforces patriarchy infused societal norms and rules.

Thus though the honourable Supreme Court struck down the discriminatory
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provisions in civil services2: the issue of marriage/children remained pivotal to the
definition of womanhood and by and large a disabling factor in women entitlement to
justice and remedies at work. The woman is locked into the stereotypical role a
nurturing mother and subservient wife, who bears the complete responsibility of child-
rearing to household, hence prescribing a behaviour norms and morals on which her
efficiency is measured.

Nergesh Meerza22 is a telling case. In a case of employment rules of Air Hostesses,
the requirement of 4 years ban on marriage was regarded to be reasonable by stating:

“(This) is by all standard a very sound and salutary provision. Apart from

improving the health of the employee, it helps a good deal in the promotion and

boosting up of our family planning programme. Secondly, if a woman marries near

about the age of 20-23 years, she become fully mature and there is every chance of

such marriage proving success, all things being equal. ...”

But the second provision on bar on the pregnancy shocked the conscience of the
Court and held:
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“It seems to us that the termination of the services of an Air Hostess under such
circumstances is not only callous and cruel but an open insult to Indian womanhood
the most cherished and sacrosanct institution. We are constrained to observe that
such course of action is extremely detestable and abhorrent to the notions of
civilized society... and is therefore clearly violative of Article 14 of the
Constitution.”22
Though it further added that a rule should be suitably amended as to terminate the

services on the third pregnancy of the AH if two children are living as it will promote
the health as well as ideals of family planning so as to save the nation from plague of
over-population.

In this case the problem is not only the discrimination meted out the male and
female employee but also the attitude of the judiciary where it's completely fine for it
to snatch away a women autonomy with regard to marriage in larger interest but bar
on pregnancy is wrong not because it is discriminatory per se but as an “insult to
Indian womanhood”. The primary duty of Indian women is to procreate, and how that
can be curtailed. It shook the moral conscience of the court.

As Lucinda Finley has rightly said “Language matters. Law matters. Legal language
matters.

I make these three statements not to offer a clever syllogism, but to bluntly put
that it is an imperative task for feminist jurisprudence and for feminist lawyers-for
anyone concerned about what the impact of law has been, and will be, on the
realization and meanings of justice, equality, security, and autonomy for women-to
turn critical attention to the nature of legal reasoning and the language by which it is
expressed.”24

Thus even the decisions which are in favour of women are so worded that they not
only promote gender stereotyping but also ascribe role of women in the household as
well as society. It actually glorifies and promotes the sexual division of labour.

Furthermore, when the question relates to parity in pays of male and female
employee the courts were quick to uphold that “since the two posts- Air Hostesses and
Flight Pursers had different mode of recruitment, promotional avenues, salaries,
allowances ... etc., the air hostesses formed an absolutely separate category from the
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assistant flight pursers, and hence the discrimination

was not on account of sex alone but different service conditions.”22 Again when the
guestion of parity between the air hostesses and their male counterpart with regard to
age of retirement was challenged, the Supreme Court negated the claim again on the
same ground of different service conditions.28 Though in the case of Anuj Garg2Z the
stereotyping sex-role had been questioned by the honourable court. Thus we see
contradictory lines of reasoning on the same issues, namely, discrimination based on
the sex.

It has been noticed that motherhood, pregnancy, menstruation, childbirth and
marriage are a major constituents of the identity of women in paid work and
determination of their worth for a male employer. For example in Neera Mathur v. LIC28
and another2?, while applying for a position in LIC, a women has to divulge following
information: “name of the husband, occupation, number of children, last date of
menstrual period, whether periods are regular and painless, whether pregnant at the
time of applying, number of conceptions, date of last delivery, abortion or miscarriage
if any.” All these information have no bearance on her competency and are completely
irrelevant, aside from being downright humiliating. Even if the intention of the LIC was
to have a healthy workforce, the information’'s were neither indicative of ill-health or
morbidity. But the courts didn't think it to be invasive or humiliating but basically
constituents of modesty. The court observed:

“The Modesty and self-respect may perhaps preclude the disclosure of such
personal problems whether menstrual period are regular or painless etc... if the
purpose of the declaration is to deny the maternity leave and benefits to a lady
candidate who is pregnant at the time of entering the service (the legality of which
we express no opinion) the corporation could subject her to medical examination,
including pregnancy test”

The court did not take into considerations the answering these questions is no more
painful or “embarrassing” or humiliating than having to go through
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pregnancy test before appointment.22 The court was unable to see the blatant
discrimination meted out to the women on the account of her sex.

Furthermore the courts oft-repeated view on gender division of labour reinforces the
view that women are good for important childcare functions3: whereas the men are
better suited for ardours work. An interesting example is that though Supreme Court
in Mackinnon Mackenzie & Co. Ltd. v. Audrey D'Costa32 upheld that women
stenographers are entitled to same remuneration as their male counterparts, it further
went out to observe

“men do work like loading, unloading, carrying and lifting heavier things which
women cannot do. In such cases there cannot be discrimination on the ground of sex.
Discrimination arises only where men and women doing same or similar work are paid
differently”

This linking of masculinity “with the inherent capability of doing ardours work” and
regarding with its existence that women are incapable of such work. Furthermore what
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constitute same or similar works?32 When there is no system in place to assess the
nature of work. There has been situation where men and women perform similar work,
but are paid differently®? and the duties perform by men are taken to be difficult and
ardours and is compensated with better salaries and working conditions.

The courts’ obsessions with defining women's role in society have a very adverse
effect on her overall development and place in the society. For example, in a question
where section 66(1)(b)2% of the Factories Act, 1948 was challenged for being unfairly
discriminatory to women, the Court2é rejected saying that “it is undoubtedly true that
according to the traditional view, all that a woman needed to know was the four walls
of her house... today, things have changed. Yet, the very nature of their commitments
to family and social
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environment requires that they cannot be entrusted with all those duties which men
may perform...”

Thus even when deciding her capabilities and competency, the question is not with
regard to her qualifications, expertise or experience but decided on the basis of her
gender role as ascribed by the society on account of her sex. The court not for once
thought that family, children, commitment are also important for a man. The reason is
very simple, he belongs outside the house, his masculinity means he is entitled to
everything, he is not stooped but women restricted for their safety. The courts need to
deliberate and redefine the sex and its context as completely different from the
gender. This not only affects women in the sphere of work and employment but have
direct implication on her personal and conjugal relationship.

111. CASES OF DISCRIMINATION IN SPOUSAL AND FAMILIAL RELATIONSHIP

The discrimination within the spousal and familial relationship is more problematic
as well as more apparent because of the reason of origination of family/personal laws
from religion in combination with the patriarchal set up of our societies. |1 have taken
cases from the different aspects of family law like basically the spousal relationship
and its antecedents where the language of the judgment employed reinforces
patriarchy infused societal norms and rules.

Spousal relationship presents a very serious problem. The discussion on marriage
provides the most illustrative space for unpacking social context and frames the issues
of discrimination based on sex almost unconsciously.

The most controversial part within the filial relationship is the restitution of conjugal
rights,2Z which basically provides a remedy to a deserted spouse who isn't at fault. The
first reported judgment is of the Rukhmabais& case a century earlier, a young girl who
went against the archaic Hindu society and challenged humiliation suffered due to the
principles of restitution of conjugal
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rights, though her efforts were defeated, she paved a way for reform and what is a
power of morally charged individual resistance backed by an minority public opinion.22
Though earlier this remedy was available only to males, after the enactment of HMA,
1955 this provision was made gender neutral, though in essence this equality only
works theoretically and most of the times this remedy is used to oppress the wife
claims.%2 But the decision of Justice Choudhary in T. Sareetha v. T. Venkta Subbaiaht
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changed the discourse on conjugality and he stating that this principle of RCR serves
no social good and is barbarous and invasion of personal privacy thus held the section
9 of the Act to be unconstitutional. The court further observed that “although
theoretically this section applies to both man and women and by that token stratify
the equality test .... bare equality of treatment regardless of the inequality of realities
was neither justice nor homage to constitutional principles.”42 But the Delhi High court
in Harvender Kaur v. Harmander Singh Choudhry22, upheld the constitutional validity
of section 9 and held that this provision promotes preservation of marriage. And as
this principle applies equally to men and women, there is no question of sex
discrimination. Further the court does not pay much importance to the sexual
intercourse and the paradigm of consent within the marriage. Justice Chaudhary
principles were located within the framework of the “right to privacy, bodily integrity
and dignity”.2* Whereas the Justice Rohtagi asserted that “the cold principles of
constitutional law cannot be introduced within the domestic sphere and it was like
“introducing bull in a china shop and will have the effect of weakening the marriage
bond”42 he also further ordered that women to go back to her husband and preserve
her marriage. The interesting fact here is that the women has earlier told to the court
that she has no problem in living with her husband if he establishes separate
residence; she was opposed to living a joint family which she found “irksome”.
According to Justice Rohtagi this was a trivial, non-issue and ordered her to live with
her husband in the joint family. This clearly highlights the conventional judicial
thinking about “women vis-a-vis men and marriage. This decision of Delhi High Court
was further endorsed and upheld by the honourable Apex Court in Saroj Rani v.
Sudarshan Kumar Chadha.2&

Though this decision is more than thirty years old, the mind set of judiciary hasn't
changed to a large extent. In 2012 Bombay High Court4Z decreed that ‘women must
be like Goddess Sita’, implying that a women must follow
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her husband wherever he goes. In this case it meant that the wife should leave her job
and accompany her husband to another city. As wife's income, in general, is regarded
as disposable income and merely a supplement, referred as “lipstick money”.
Furthermore the cohabitation is also forced while allowing restitution of conjugal rights
as non-cohabitation after the decree of RCR is a ground of divorce. Thus, the absolute
protection of ‘conjugal rights’ or the right to demand sex from one's partner in the
absence of any protection against marital rape puts women in an exceptionally
vulnerable position.2&

Though it will be wrong to say that in last 30-35 years, there is no change in the
position of women, further the SC itself has played a very active role in the women
empowerment movement in India. The laudable judgment given in the cases like
Mohd. Ahmed Khan v. Shah Bano Begum#2, Vishaka v. State of Rajasthan3?, MCD v.
Female Workersst, Delhi Domestic Working Women's Forum v. Union of Indias%2. In
Gaurav Jain v. Union of India%e, Sakshi v. Union of India® Centre for Enquiry into
Health & Allied Themes v. Union of India®® depicts the active role played by the
judiciary to protect women from exploitation at a stage where legislations are
uniformed due to lack of adequacy of enforcement machinery.

But still when it comes family and relationship the attitude of the courts have most
of the time is being protective and authoritarian, considering women
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as weak and vulnerable and in need of protection. This ‘protective approach’ is
inherently wrong as it compromises women's agency. The courts are seen to be more
interested in ‘formal equality’ rather than ‘substantive equality’. According to Prof.
Faizan Mustafa “treating men and women as exactly the same under the so-called
‘sameness doctrine’ was the result of our belief in ‘formal equality.” ‘Substantive
equality’ on the other side requires appreciating the differences between men and
women. These differences do not make women inferior in any way but do require
‘differential treatment’”.2¢ Thus the courts in the many cases though doing favour and
providing justice to the women have reduced her position to a mere dependent and
imbecile. Thus the judicial commitment to women's rights has fallen prey to the
patriarchal mind-set etc... This has not been exclusive to any one religion®Z and this
patriarchal attitude of the Courts unfortunately is clearly visible in the regime of
spousal relationship. Even after seventy years of independence the maintenance
available to the second wife is still controversial issue. In most of the cases®® second
wife is denied maintenance and referred to as mistress and keep22. Although in a
bench comprising of a female judge, a second wife was given maintenance under
section 125 of the CrPC. The Bench said “under the law a second wife whose marriage
was void was not entitled for maintenance. But the law also presumes in favour of
marriage and against concubinage when a man and woman have cohabited
continuously for a long number of years, and when the man and woman are proved to
have lived together as man and wife, the law will presume in favour of marriage”s¢

But these types of decisions are few and far between. Most of the times the
deserted and divorced women face extreme depravity and difficulty in making both the
ends meet. Kirti Singh in her book&: observes “despite the many enactments
governing the laws related to maintenance, it would not be incorrect to say that, in
actuality, this right/remedy does not provide women, from any community, adequate
financial support to be able to live in a manner similar to the manner in which they
had lived during the subsistence of marriage. This is primarily because of the manner
in which the courts have generally enforced this right.” She further points out that
most of the time the women receives a partly sum of money and this is primarily due
to the wide discretion in awarding maintenance amount, as the most of the cases are
decided
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by judges who themselves suffer from various degree of gender bias and are not
sensitized to the plight of women and children on divorce and desertion. Recently
Madras High Courté2 gave a very disturbing judgment where the bench held that “a
divorcee wanting to claim alimony from her former husband should not only refrain
from marrying but also maintain discipline as she was expected to maintain during the
subsistence of her marriage and not have sexual relationship with any other man.”¢2

The court further observed “Since a man carries an obligation to maintain his
divorced wife, the woman also carries the obligation not to live in relationship with
other man. If she commits breach ... she will suffer disqualification from claiming
maintenance. If she wants to live in relationship with other man, she may be entitled
maintenance from him but not from the former husband.”s2

This instances shows how deeply embedded presumptions about the duties and role
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of women in family and as well as in reading laws which are in essence designhed for
the protection of women and her wellbeing. These cases repeatedly and uniformly
reiterate the importance of chastity and its implication for women.

The Supreme Court in recent decisions not just acted against the interest of women
but have actually upheld the patriarchal notions of women identity in the society and
family. For example in 2016 in Narendra v. K. Meena®®, here the respondent has filed
an appeal against the order of High Court for quashing divorce decree. The question
involved here is not whether the respondent should have been granted divorce but the
language of the court employed to grant divorce. The court in this case made very
broad generalize statements with regard to the Indian society and role of wife. Justice
Dave while deciding in the favour of husband observed: “It is not a common practice
or desirable culture for a Hindu son in India to get separated from the parents upon
getting married at the instance of the wife, especially when the son is the only earning
member in the family. A son, brought up and given education by his parents, has a
moral and legal obligation to take care and maintain the parents, when they become
old and when they have either no income or have a meagre income. In India,
generally people do not subscribe to the western thought, where, upon getting
married or attaining majority, the son gets separated from the family.”

The court further emphasizing at the role of the wife added “In normal
circumstances, a wife is expected to be with the family of the husband after the
marriage. She becomes integral to and forms part of the family of the husband
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and normally without any justifiable strong reason; she would never insist that her
husband should get separated from the family and live only with her.”

Here while appreciating the facts the Apex court was within its rights to grant
divorce to the respondent, but making assertion and generalization with regard to
Indian culture and ethos and demonizing a wife unwilling to live with the husband’'s
family as if she has neither identity or choice is actually retreatment of patriarchal
understanding of conjugality and family life.8¢ The strangest part of this statement is
that though a wife is regarded as an integral part of the husband family and should
submerge her identity with the husband identity, she cannot be a coparcener in the
same family. The judges could have instead of using the words like son and pious
obligation, simply said that its duty of children to take care of parents. By using
gender specific connotation the Court has reinforces the view that a true place of a girl
after marriage is her in-laws place and until she has strong reason she has no right to
live her life as she wants to. Furthermore it is the pious obligation of son to maintain
the parents but not for once they mentioned or acknowledged the duties and rights of
daughter or females towards parents.

Another very strange order coming from the honourable Supreme Court was in
Rajesh Singh v. State of U.P.&Z, the honourable bench observed that there is lot of
misuse of Section 498A of the Penal Code, 1860 which punishes cruelty to married
women, and the court reached this observation on only fact that there is low conviction
rate, thus to protect the innocent husband and his family it observed that there should
be no automatic arrests on charges of cruelty and each district should have a Family
Welfare Committee. While it is true that conviction rate is low, the court did not notice
that it is in fact going up every year. In 2012, it was 14.4% but in 2016 it stood at
18.9%06.%8 In any case low conviction rate does not mean a case itself was entirely false.
It shows that our investigation techniques and prosecution processes are in bad
shape. Furthermore the bench did not refer to anv concrete data as to how manv false
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cases are filed and did not hesitate in giving a number of directions in favour of
accused — “no arrest should normally be effected till the newly constituted committee
submits its report; similarly passports are not be impounded in a routine manner;
personal appearance of the accused and outstation family members need not be
insisted upon; bail application should be decided same day.” The only saving grace
was that these directions are not to be applied in cases of physical injuries or death&2
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The court did not hesitate in giving a number of directions in favour of accused —
no arrest should normally be effected till the newly constituted committee submits its
report; similarly passports are not be impounded in a routine manner; personal
appearance of the accused and outstation family members need not be insisted upon;
bail application should be decided same day. The only saving grace was that these
directions are not to be applied in cases of physical injuries or death??

Indignity and torture within the four walls of the home are neglected and rather
upheld by the courts for the sake of preserving the tradition and culture. The family
and relationships are given importance above the concept of the rights and the justice.
The patriarchal courtrooms, thus, set boundaries to limit the autonomy, dignity and
freedom of a woman and decides her place in a society, control her body and mind,
regulate her sexual being, her interaction and her relationships including controlling
her womb and her desires determining each and every step of her life from being an
unmarried girl, to a wife, to a mother.22 The courts routinely disrespect women's
being, infantilize the female citizens and use the relationship matrix to adjudicate the
women's claims.Z2 As the kangaroo courts, these courts uphold the popular culture and
traditional norms rather than upholding constitutional values.Z2

The claim that law is patriarchal does not mean that women have not been
addressed or comprehended by law. Women have obviously been the subjects or
contemplated targets of many laws. But it is men's understanding of women, women's
nature, women's capacities, and women's experiences-women refracted through the
male eye-rather than women's own definitions, that has informed law.Z2 As Robin West
said in analyzing “masculine jurisprudence:” “The distinctive values women hold, the
distinctive dangers from which we suffer, and the distinctive contradictions that
characterize our inner lives are not reflected in legal theory because legal theory
(whatever else it's about) is about actual, real life, enacted, legislated, adjudicated
law, and women have, from law's inception, lacked the power to make law protect,
value, or seriously
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regard our experience. Jurisprudence is “masculine” because jurisprudence is about
the relationship between human beings and the laws we actually have, and the laws
we actually have are “masculine” both in terms of their intended beneficiaries and in
authorship. Women are absent from jurisprudence because women as human beings
are absent from the law's protection: jurisprudence does not recognize us because law
does not protect us.”%®

1VV. CONCLUSION
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Thus for gender sensitization positive judgments need to be highlighted. The judges
need to be extremely careful while making observations with regard to women
empowerment and role of women in family and society. To achieve this it is required to
provide the honourable members of the court with regular, relevant, and up-to-date
domestic and international literature in the fields of gender- and sex-based
discrimination, domestic violence, sexual assault, child abuse, and family law (child
custody, alimony, child support, and parental rights) related to evidence-based best
legal practices.z&

* Assistant Professor (Law), Dr. Ram Manohar Lohiya National Law University, Lucknow-226012. <samreen_law
@yahoo.com=>.
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